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LORD SELBORNE. 


N view of the fact that the AMERICAN 

Bar ASSOCIATION at its recent meeting 
in Boston awarded a gold medal to Lord 
Selborne for his eminent services in the 
cause of legal reform, his name becomes of 
especial interest to the profession in the 
United States, and a brief biographical 
sketch of so distinguished a man cannot 
fail to be welcomed by our readers. 

Lord Selborne is the second son of the 
late Rev. William Jocelyn Palmer, rector of 
Mixbury, Oxfordshire, England (the son of 
William Palmer, Esq., of Nazing Park), by 
Dorothea, youngest daughter of the late Rev. 
Wm. Roundell, of Gledstanes, Yorkshire, and 
was born at Mixbury, on the 27th of Novem- 
ber,1812. His school and college career was of 
the utmost brilliancy. He went first to Rugby 
and then to Winchester, and in 1830 gained 
an open scholarship at Trinity College, Ox- 
ford, where he graduated first class in classics 
in 1834, having previously gained the Chan- 
cellor’s prize for Latin verse (‘‘ Numantia ”’) 
and for the Latin essay in 1831, the Newdi- 
gate prize for English verse (‘ Staffa” ) in 


1832, and in the same year the Ireland schol-: 


arship, which was certainly considered the 
“blue ribbon”. of the University until the 
institution of the Derby scholarship some 
ten years ago. In the same year that he 
took his degree he was elected to a fellow- 
ship at Magdalen College — of which society 
he is still an honorary fellow — and obtained 
the Eldon Law Scholarship. He graduated 
M.A. in 1837, and was called to the bar at 
Lincoln’s Inn on the 9th June of that year. 
Mr. Palmer’s upward path in the profession 
he had chosen was smooth, and it is perhaps 
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hardly an exaggeration to say that from the 
first its highest rewards were prophesied for 
him. At that time a reputation such as he 
had brought with him from Oxford was no 
mean passport to success in liberal callings 
and in the world of politics, though no doubt 
it would be folly to deny that his influential 
family connections were of much greater ser- 
vice to him. Having attained a very heavy 
and lucrative practice as a Chancery “ stuff,” 
he was created a Queen’s Council in April, 
1849, and was in due course elected a Bench- 
er of his Inn, and it might be convenient here 
to sum up his career at the bar by remarking 
that the Law Reports show that when he had 
once made his way to the front he was hardly 
ever left out of a big case in Lincoln's Inn, or 
any important appeal to the House of Lords. 
No more need be said in praise of the indus- 
try and solid talents of one who yet was never 
deemed to possess the versatility and genius 
for law possessed by a Cairns or a Bethell. 
As a “political lawyer,” Mr. Palmer was 
an early and pronounced success, and did 
yeoman service to the Liberal party during 
the many years he was associated with it 
in the House of Commons. He was first re- 
turned to Parliament as member for Plymouth 
at the General Election of July, 1847, and is 
described in the “Dod” of the day as “a 
Liberal Conservative, favorable to the exten- 
sion of Free Trade, but friendly to the prin- 
ciple of the Navigation Laws; opposed to the 
endowment of the Roman Catholic Clergy.” 
He represented Plymouth till July. 1852, when 
he was not re-elected. However, he regained 
his seat in June, 1853, and held it till March, 
1857, when he did not offer himself as a can- 
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didate; indeed, when in the middle of 1861 


Lord Palmerston made him Solicitor-General | 


in succession to Sir William Atherton (who 
had become first law officer of the Crown on 
the elevation of Sir Richard Bethell to the 
woolsack), he was without a seat, though one 


was soon afterward found for him at Rich- | 


mond, — a borough in which the influence of 
the Whig Earl of Zetland was paramount, and 
which he continued to represent until he was 
raised to the peerage. 

Sir Roundell Palmer became Attorney- 
General on the death of Sir William Ather- 
ton, in 1863,—an office which he of course lost 
when Lord John Russell’s second administra- 
tion was compelled to resign some three years 
later. But his party did not long remain in, 
the cold shades of opposition, and on its re- 
turn to power under the leadership of Mr. 
Gladstone, in December, 1868, he was offered 
the Chancellorship. The mission with which 
Mr. Gladstone was then charged by the 
country was the disestablishment and dis- 
endowment of the Irish Church, and Sir 
Roundell Palmer differed from his chief on 
this great question. He publicly stated in 
a speech made at the time to his constitu- 
ents that though he was willing to endorse 
the policy of the Government as far as dis- 
establishment was concerned, he could not 
concur with its views as to disendowment. 
He accordingly declined to take office. Ow- 
ing to this refusal Sir William Page Wood 
became Chancellor, and Sir Roundell Palmer 
took up the position of an independent sup- 
porter of the Government, which he rep- 
resented as counsel before the Court of 
Arbitration the “ Alabama” claims at 
Geneva in 1871. On the retirement of Lord 
Hatherley, in October, 1872, he had no diffi- 
culty —the Irish Church question being set- 
tled — in accepting the Chancellorship, and 
was raised to the peerage by the title of 
Baron Selborne. Since then he has been 
created an Earl. 

Lord Selborne attained the highest judicial 
office without ever having held a seat on the 
ordinary judicial bench. Erskine was pro- 
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| moted in like manner fer sa/tum in 1806; so 





was Sir Frederick Thesiger in 1858, and Sir 
Richard Bethell in 1861. In 1852 also Lord 
St. Leonards-was appointed Lord Chancellor 
of Great Britain without ever having been an 
English judge, though he sat as Lord Chan- 
cellor in Ireland for a few months in 1835, as 
did Lord Campbell in 1841. This in no way 
prevented Lord Selborne gaining a solid repu- 
tation as a judge; and his decision in Morris 
v. The Earl of Aylesford, the leading modern 


| case on ‘catching bargains with heirs and re- 





versioners,’ is a good specimen of his pains- 
taking and exhaustive style of dealing with 
the questions which come before him. His 
efforts in the cause of the reform of legal 
procedure will be remembered by the bar, if 
not by the public. In 1871 he proposed, in 
a long and weighty speech in the House of 
Commons, a resolution for the establishment 
of a “ General School of Law,” having sole 
power to grant certificates of capability to 
practice, both to barristers and solicitors. 
The debate died a natural death; but he had 
spoken with such severity of the deficiencies 
of the Inns of Court, that the benchers of 
those societies were startled, and with the 
view, no doubt, of to a certain extent cutting 
the ground from under his feet if he should 
reintroduce his resolution, instituted the sys- 
tem of compulsory examinations now obtain- 
ing. In 1872, however, Sir Roundell Palmer 
returned to the charge ; but though his reso- 
lution was by no means of so sweeping a 
character as that of the previous year, and 
indeed merely proposed the establishment of 
what was called a “ Legal University,” it was 
defeated by a majority of thirteen. Almost 
every lawyer of note in the House took part 
in the discussion, and the Attorney-General 
(Sir John Coleridge) and the Solicitor-Gen- 
eral (Sir George Jessel) in particular distin- 
guished themselves by the energy of their 
attacks upon the project. But it would be 
impossible to over-estimate the benefit done 
to the cause of legal education by these 
two bold denunciations of faults and abuses 
in the Inns of Court. During his first term 
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of office as Lord High Chancellor, he brought 
forward and carried through the Judicature 
Act of 1873, by which Great Britain aban- 
doned that system of pleading and procedure 
which had been the growth of a thousand 
years, and substituted for it substantially 
those methods which had been previously 
adopted and approved in so many of our 
American States. 

He received the honorary degree of D.C.L. 
from the University of Oxford in 1863, and 
was elected Lord Rector of the University of 
St. Andrew’s in November, 1877. He has 
appeared as a writer on religious subjects, 
having edited ‘“* The Book of Praise from the 
best English Hymn Writers,” in 1862, and 





published “ Notes on some Passages in the 
Liturgical History of the Reformed English 
Church,” in 1878. 

With respect to his high reputation for 
all the domestic virtues, an anecdote is ex 
tant which speaks volumes. A predecessor 
on the woolsack, Lord Westbury, better 
known for legal erudition and a caustic 
tongue than for exaggerated saintliness, was 
told, on the occasion of Lord Selborne’s 
appointment, that his motto was Palma 
virtuti. “I suppose,” he lisped out, “ that 
that means ‘the palm to Palmer.’ It is very 
appropriate. I have always considered that 
his character was uuredeemed by a single 
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LOOKED UPON WITH VENERATION. 


INCE the days when a seal was looked 
\J upon with some such veneration as the 
heathen look upon their idols, the supersti- 
tion has been growing very shadowy. The 
law moves much like the gods of Homer, an 
interval of ages between the steps; and to the 
layman, unversed in its wonderful mysteries, 
the legal effect of a seal can hardly fail to 
seem less than a miracle. The simple wax 
wafer must appear to him like “some amulet 
of gems annealed in upper fires.”” Why it 
should have the consecrating influence the 
law imputes to it, he will never be able to 
understand, and even lawyers are beginning 
to wonder if after all they themselves ever 
understood it. 

‘‘The phrase ‘hand and seal,” said one 
of Philadelphia's most learned jurists, “is a 
lawyer's phrase, useless and obsolete, but the 
old fellows cannot forget it. Educated per- 
sons sign their names; ignorant people, as 
the Indians, seal papers. Hence educated 
people never use seals to indicate their acts 
nowadays.” 

The times of the earliest use of seals by 
the English-speaking people were those of 





gross ignorance, and their use was by a 
grossly ignorant people who could handle 
the sword, but knew not how to use the pen. 
They were then of significance when each one 
had his particular signet. Now that person 
is an exception who knows not how to write; 
but under the lead of the lawyers in a matter 
which has only a legal aspect, this people is 
not yet equal to the task of freeing itself en- 
tirely from a venerable superstition. How- 
ever, it has made the observance of it as easy 
and meaningless as possible. In no State of 
the United States is the old common law 
ceremony of “impressing upon wax” re- 
quired. Most of them require only a scroll 
or any written or printed device which shows 
the intention of the signer to have been to 
invest the instrument with the importance of 
a sealed instrument. 

In many States the mere dash of a pen 
after a signature has been held by the Su- 
preme Court to be sufficient sealing. In 
contrast with this is the very recent decision 
of the Supreme Court of Pennsylvania in an 
opinion delivered by Justice Mitchell, that 
the absence of this scratch or a scroll is fatal, 
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although the symbol “L. S.” followed the sig- 
nature. a 

“ The printed letters ‘ L. S.,’” said Justice 
Mitchell, “ following the signature literally 
import the ‘ place of the seal ’"— /ocus sig¢lli. 
They simply draw the attention of the signer 
to the place for making his seal. Unless 
there be some act or declaration of the 
signer showing his adoption of them as his 
seal, the instrument signed is a simple con- 
tract, and not a specialty. A place for a seal 
indicated by a printed blank is not a seal, and 
signing before it cannot imply a seal in that 
place wherein none is made.” 

The superstition surrounding the seal has 
not unnaturally led even lawyers into the 
absurdity of attaching them to wills where 
they are utterly useless, since signing rather 
than sealing is relied on for authentication. 
This one instance of an extreme case in 
which a seal need not be used must suffice 
for this article, for there are many technical 
and arbitrary distinctions in the law relating 
to seals, knowledge of which the layman may 
reach only through a fee to his legal adviser, 
and even then he “ pays his money and takes 
his choice.” Enough to say of the effect of 
a seal, that it is held to impart a considera- 
tion for the deed, though none is expressly 
stated ; it estops the party from averring 
anything contrary to the deed when by the 
same words in a simple contract he would 
not be estopped, and extends the limitation 
of the presumption of payment to twenty 





years, while on simple contracts the limita- 
tion is six years. ‘It is pretty well settled in 
this State that when a seal is necessary, the 
courts will adopt anything, — scrawl, scroll, 
letter, or dash; but where a seal is not neces- 
sary they will not regard anything as a seal 
which is not strictly one. 

The origin of seals is lost in the obscurity 
of unhistorical times, but that they were in 
use for the authentication of writings in the 
days of the Patriarchs is shown by the Books 
of Esther, Kings, Daniel, and Jeremiah. At 
all times, from then to now, they have had 
the same purpose, to give greater solemnity 
to contracts. Traces have been found in the 
Assyrian, Babylonian, and Persian explora- 
tions. From the East the seal travelled into 
Greece, thence to imperial Rome. From 
Rome its use extended among the nations of 
the continent of Europe, where it prevailed 
during the Middle Ages. From the eighth 
to the twelfth century it was confined in 
Europe to kings and persons of high official 
position. Subsequently sealing became gen- 
eral among all classes until the revival of 
learning made it possible for men of the 
lower, and, in fact, sometimes of the upper, 
classes of society to subscribe their names. 
Since writing has become common and the 
distinctive character of the seal lost, sealing 
has become almost a hollow form, and legal 
enactments in different States are gradually 
tending toward its abolition. — Ex. 
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SOME SINGULAR TENURES. 


” the “Green Bag” for October, 1890, 

an interesting article was published on 
“Strange Tenures,” in which many quaint 
examples of old-time tenures were given. 
The list was, however, by no means ex- 
hausted, and a few additions may prove 
acceptable to those who found enjoyment 
in reading the article referred to. 

The first thing that strikes the searcher 
through the title-deeds of yore is the con- 
trast presented by their concise and often- 
times jocular wording to the tortuous phrase- 
ology affected by latter-day lawyers. Thus 
John of Gaunt gave, ina grant extending 
to only twenty-six words, a Bedfordshire 
property to one “ Roger Burgoyne and the 
heirs of his loin” to hold “until the world’s 
rotten ;” and at Stoneycroft, in the vicinity of 
Liverpool, lands have been tenanted for ages 
by a London corporation, their lease being 
made out to stand good “as long as grass 
doth grow and water does flow.” 

Tenants under the Crown were divided 
into two classes, — those who held by Grand 
and Petit Serjeanty, respectively. The 
former consisted of personal services to the 
sovereign, such as carrying his standard, 
lending his army, or other knightly duties 
requiring attendance at stated times at court 
or elsewhere. Tenure by Petit Serjeanty 
or in Escuage was the yearly rendering of a 
bow, an arrow, a dagger, or any other specified 
article appertaining to war. Lands let in 
Escuage were those in respect of which the 
occupiers had to pay a reserved rent of pro- 
visions, articles of apparel, etc., or to do 
harvest work, undertake the care of cattle, 
hounds, or hawks, or perform other more or 
less menial services, 

Royal demesne lands in various parts of 
the country furnished all manner of neces- 
saries to the king’s household. Under 
Edward the Confessor, Brill, in Bucks, sup- 
plied one hundred capons yearly to the 
monarch’s table, and lands in Surrey and 





Sussex were at the same time held under 
similar conditions. In many cases these 
reservations were of but little importance, 
the stipulated supplies being but seldom 
called for, having only to be rendered when 
the king passed the estate in question in 
travelling through the country. 

In Aylesbury an estate was held on con- 
dition of paying three eels to the king 
whenever he went through the town in 
winter, and two green geese if the visit 
occurred in summer. Henry I. of lamprey- 
loving celebrity, and several of his successors 
exacted from the citizens of Gloucester a 
huge raised lamprey pie every Christmas. 
The Manor of Cresswell, Berks, was held 
during the reign of Edward I. by the 
serjeanty of carrying bottles of wine for the 
king’s breakfast. A Cornish family at 
Helston held a farm in return for the enjoy- 
ment of finding a boat and nets for fishing in 
the lake adjacent whenever the king chose 
to visit that corner of his domain for the 
“disport of angling.” The Marmions of 
Scrivelsby are hereditary royal champions 
by right of their Lincolnshire holding. The 
tenant for the time being has, since William 
the Conqueror’s time, stepped forth at the 
coronation of the kings and queens of 
England to fight in single combat any 
person who should presume to gainsay the 
sovereign’s right to rule. 

At Bares, in Essex, a person held an estate 
on the singular condition that he should 
scald the hogs of his royal landlord when 
called upon to do so; and the wealthy family 
of the Greens, of Greensnorton, North- 
ampton, held their estate on condition that 


_ the head of the household extended his right 


hand toward the king on Christmas Day. 
In 1348 land at Bermeton, Durham, was held 
by the service of three grains of pepper 
yearly. Fifty years later, Sir William Marche 
died, seized of eighty acres in Finchley and 
Hendon, Middlesex, for which he _ had 
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annually paid a pound of pepper. Demesne 
lands and tenements in the manor of Pokerley 
were rented on condition of the payment 
of one clove upon every anniversary of St. 
Cuthbert’s Day 

Three gilliflowers formed the singular rent- 
charge paid for property at Kingston, Surrey ; 
and roses, of various prescribed colors, were 
rendered to landlords in respect of various 
other holdings. At Brookhouse, near Peni- 
stone, a farmer used to pay, two centuries 
ago, the very remarkable rent of one red rose 
at Christmas, and one snowball at mid- 
summer. It may be stated, by way of 
attempt at explanation, that in the caverns 
and hollows of the high moors, in this 
district, snow has occasionally been seen in 
the month of June, so that these peculiar 
conditions of tenancy might not always be 
so difficult of fulfilment as would at first 
sight appear. 

When King John occupied the throne of 
England, two farmers at Apse, in Surrey, 
held their lands under the stipulation that 
they should, each All Saints’ Day, give away 
a cask of ale for the benefit of the soul of 
their sovereign and his ancestors; truly a 
curious condition, and little likely to accom- 
plish the desired object. The memory of 
an old dragon legend is preserved in a tenure 
at Sockburn, near Durham. The manor is 
held by the Blackett family of the bishop of 
the diocese by simply showing to that digni- 
tary of the church, upon his first assuming 
the prelatical functions, an ancient falchion 
with which, tradition says, Sir John Conyers, 
the first lord of the manor, slew a monstrous 
flying serpent, or “ worm.” 

Cornage was another class of tenure. This 
was the blowing of horns to herald the 
approach of the king’s army. One example 
was the barony of Burgh-over-sands, Cumber- 
land, the lord of which had to precede the 
royal forces whenever they went into Scot- 
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land. The bugle or hunting-horn played 
a very important part in connection with 
ancient tenures. It was often the token by 
which lands were held, and thus stood in 
the place of a written charter. A fine charter- 
horn of this description is still preserved at 
Queen’s College, Oxford. 

By way of conclusion we may mention 
two tenures of comparatively recent date, 
but with very interesting associations. We 
refer to the Strathfieldsaye estate, in Hamp- 
shire, held of the Crown by the descendants 
of the Duke of Wellington by the nominal 
rent of a tri-colored flag, to be presented at 
Windsor Castle on every anniversary of the 
battle of Waterloo ; and the honor of Wood- 
stock conferred by Queen Ann on the Duke 
of Marlborough as a reward for his services 
at the battle of Blenheim, the sole rental 
of which is the bringing of a banner to 
Windsor on the 2d of August in each year, 
in memory of the “famous victory” as 
Southey makes “ Old Kaspar ” call it, which 
was gained on that date in the year of 
grace 1704. 

At Broughton, near Brig, in Lincolnshire, 
some lands are (or were) held by the follow- 
ing tenure. Every year, on Palm Sunday, 
a person from Broughton comes into the 
church porch at Caister, having a green silk 
purse, containing two shillings and a silver 
penny, tied at the end of a cart-whip, which 
he cracks three times in the porch, and con- 
tinues there until the second lesson begins, 
when he goes into the church and cracks it 
three times over the clergyman’s head, and 
kneeling before him during the reading of 
the lesson, he presents the minister with the 
purse, and continues there during the rest of 
the service. 

We are indebted for many of the foregoing 
curious tenures to an_ interesting paper, 
written by T. B. Trowsdale, and which was 
published in the “ Antiquarian Magazine.” 

















Legal Notes on Card-Playing. 


399 





LEGAL NOTES ON CARD-PLAYING. 


By Norron T. Horr. 


HE element of chance has a strong at- 
traction for the legal mind as well as 
for the layman, and particularly so when it 
is made a means of gaining something that 
has not been earned. To a certain extent 
it necessarily enters into every business 
undertaking having gain for its object ; but 
as soon as a venture becomes dependent for 
success upon chance alone, it is a swindle and 
merits restriction by laws. Games at cards 
such as faro and vingt-et-un, in which the only 
skill consists in a correct calculation of the 
probabilities, are no better as games than 
throwing dice or matching pennies, and 
are seldom practised except as excuses for 
gambling. 

Whether the games played involve chance 
alone or chance combined with skill, if no 
money is wagered on the result, their prac- 
tice is not immoral, and should not be un- 
lawful. 

Playing-cards were first used in England 
some six hundred years ago, at a time when 
England’s safety depended upon the physical 
ability of her subjects in the arts of war. 
The common people were addicted to out- 
door sports, chiefly wrestling, shooting the 
cross-bow, and sparring with the quarter- 
staff. As soon as these manly games began 
to be neglected for the indoor pastimes of 
dice and cards, Parliament sought to protect 
and foster the development of muscle by 
prohibiting any of the common classes from 
playing cards or dice at any time except at 
Christmas. The first law of this nature was 
enacted in 1496 under Henry VII. The re- 
striction does not seem so harsh when we 
consider that Christmas in the sense then 
used extended from November 1, All Hal- 
lows Eve, to the 2d of February, the day 
after Candlemas. Even during these months 
artisans, laborers, and servants dared not 
play except in their masters’ houses, or in 





their own houses by express license from 
their masters. 

This law seems to have been well observed; 
for one of the favorite writers under Henry 
VIII. is quoted as saying in the year 1550, 
that ‘“‘ he did not love to play king and queene 
but at Christmasse, according to the old order 
of England ; that few men played at cards but 
at Christmasse, and then almost all, men and 
boys.” 

However, with the change in the methods 
of waging war, caused by the general intro- 
duction of gunpowder, the necessity for such 
laws ceased to exist, and after 1542 they were 
not re-enacted, and in fact were no longer 
observed, even in popular custom, after 
the sixteenth century. The betting at card 
games soon became so heavy as to need re- 
strictions, having ruined a few prominent 
courtiers; and in 1679 a law was enacted 
which forbade cheating at cards, and re- 
stricted the amount which one might law- 
fully lose in any one sitting to one hundred 
pounds. In 1711 this limit was reduced to 
ten pounds. 

For two hundred years or more the play- 
ing-cards used in England were largely im- 
ported from France and Germany, and all 
cards specially prepared for the use of 
gamblers in playing dishonest games came 
from Germany. Cards were there called 
“briefe,” and to this day English gamblers 
call cards which are marked for gambling 
purposes “briefs.” This may account for 
the skill frequently displayed by gentlemen 
of the legal profession in games at cards, 
they being well schooled in the art of pre- 
paring “ briefs” to perplex and circumvent 
their adversaries. 

The laws of many of our States do not 
stop at the punishment of playing for money, 
but make it unlawful to play at or use cards or 
any other gambling device in a public place. 
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It is interesting to observe what is con- 
sidered a “public place” within the mean- 
ing of such laws. A definition has been 
given by the highest courts in many 
states; and it would seem that they have 
been careful to preserve their own liberties 
and to protect the rights and privileges of 
lawyers and court officials ; for they have de- 
cided that a lawyer’s office is not a public 
place, and the same privacy is attributed to 
the offices of the clerk of the court and to 
the jury-rooms. 

If one does not have access to these 
privileged localities, it is held that he may 
safely tempt fortune in his room in a hotel 
provided the door is locked; or if he has not 
registered at a hotel, he may retire to a con- 
venient patch of woods and deal the cards on 
a stump or on a stone; but beware the con- 
stable if he plays in the back-room of a corner 
grocery, or on the railroad train, or on the 
beach at the sea-shore. 

Card-players frequently seek to evade the 
law against playing cards in public places 
by using dominoes ; but sooner or later they 
come to grief, for judges as well as juries know 
well enough that vingt-et-un, ramps, and 
euchre may be played as well with dom- 
inoes as with cards; and if the identity 
of the game actually played is denied, the 
prosecution calls upon the town gamester to 
play the game with each, thus demonstrating 
to the jury that euchre is euchre, however 
played. 

A moral and a warning may here be drawn 
from the unfortunate experience of a stanch 
and pious churchwarden in Arkansas, who 
happened into the back-room of the corner 
store of asmall village, and was initiated into 
a game played with dominoes. He was not 
told that he was playing euchre, and was 
horrified when arrested by a vigilant police- 
officer, and charged with playing a card 
game in a public place. His protestations 
that he never touched a card and knew 
nothing of euchre, and that he supposed 
dominoes to be an innocent diversion like 
mumblety-peg or jack-stones, availed him 
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nothing. The jurymen knew euchre when 
they saw it, and they considered bone-plated 
pieces of wood with spots and blanks as 
dangerous to the welfare of the community 
as pasteboards with pips and_ pictures. 
The defendant paid his fine, and forever 
after shunned the back-room of the grocery. 

A review of our daily literature shows 
the prominence of the game of poker, and 
even the sedate judge upon the bench cannot 
avoid testifying to its rank. When euchre, 
ramps, faro, or some other unusual game 
is involved in the case on trial, the court 
frequently admits the testimony of an ex 
pert to prove the method of playing the 
game. For example, in St. Louis four or 
five years ago, a learned judge of the city 
court was obliged to confess that he could 
not take judicial notice of the fact that 
“the so-called game of seven-up is a game 
of chance.” But when the game of poker 
is at issue, the court is fully informed of his 
own experience. Asa Montana judge says, 
“The word ‘poker’ as applied to a game of 
cards, so far as we know, has but one 
meaning.” In Oregon the court knows 
that “stud-poker” is the usual game; and 
last year a learned ornament of the bench 
in Alabama went so far as to instruct 
the jury that “rattling of chips” heard on 
the other side of a locked door is prima 
facie proof that a game of poker is there 
in progress. We may be consoled by the 
“belief that the court had paid for his in- 
timate knowledge of the game. 

Playing at cards, so far as the law is 
concerned, is governed by essentially the 
same statutes now as_ three hundred 
years ago; and the decisions here referred 
to are making rules of law by which the 
enforcement of those statutes will doubt- 
less be regulated for a century more. If 
endowed with the power of speech, playing- 
cards might complain to our courts now 
in the same words attributed to the knave 
of hearts in “ His supplication to the card- 
makers” in 1612: ‘‘ Yet wee... must wear 





the suites in which wee first were made.” 
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THE SUPREME COURT OF NEW JERSEY. 


By JOHN WHITEHEAD, Esq. 


EW JERSEY, during the Revolution, 
4 was subjected to all the horrors of war, 
certainly more than any one of the other 
colonies. Both contending armies traversed 
the territory of the State between the moun- 
tains and the sea, from its northern frontier 
to Delaware Bay. The Legislature, and 
very often the courts, were obliged to change 
their location, being driven from place to 
place by the enemy’s armies. This occurred, 
however, more frequently in the fall of 1776 
and winter of 1777, and especially while 
Washington was retreating before the Brit- 
ish after the disastrous battles of Long 
Island. 

The Provincial Congress of New Jersey 
met on the roth of June, 1776, at Bur- 
lington. Almost the first subject of discus- 
sion, after its assembling, was the question 


ri, 


whether the colony should declare its in- | 


dependence. On the 21st of June it was 
determined, by an overwhelming vote of fifty- 
four to three, that the province should be de- 
clared independent of the British Crown. On 
the 24th of June a committee was formed, 
with the Rev. Jacob Green as chairman, 
charged with the duty of preparing a Con- 
stitution. The committee reported two 
days afterward, and on the 2d of July the 
organic law thus reported was adopted. 
The Rev. Jacob Green was a man of more 
than ordinary intelligence and ability. He 
was a Presbyterian minister, one of the first 
of his denomination who ever settled in 
Morris County. 


| seventy years. 


divine. His various avocations were wittily 
summed up in the direction of a letter once 
sent him, — 


“To the Rev. Jacob Green, Preacher, 
And the Rev. Jacob Green, Teacher ; 
To the Rev. Jacob Green, Doctor, 
And the Rev. Jacob Green, Proctor; 
To the Rev. Jacob Green, Miller, 
And the Rev. Jacob Green, Distiller.” 


John Cleves Symmes, afterward one of 
the Associate Justices of the Supreme Court, 
and another lawyer were also members of the 
committee; but it is the universal tradition 
that the chairman was the framer of the Con- 
stitution. It was, apparently, prepared in 
the very short space of two days; but in all 
probability it had been planned before Con- 
gress met, or at least had received much 
thought from the clerical chairman. It was 
never submitted to the people, did not re- 
ceive much discussion from the members of 
Congress, and was rather a crude affair. It 
was, however, a very great improvement on 
the one which preceded it. The people of 
New Jersey acted under it until 1844, nearly 
By its terms the Justices of 
the Supreme Court were elected by the 
Council, as the higher body of the Legis- 
lature was then called, and the House of 
Assembly, in joint meeting, and could hold 
office for seven years. 

This Constitution was, in some respects, 
a remarkable document. It nowhere used 


| the word “state,” in speaking of the prov- 


He preached at Hanover | 


at the time of his election to Congress. | 


He was not only the pastor of his people, 


but he was their counsellor and adviser; | 


drew their wills, their deeds, and their con- 


tracts ; arbitrated their disputes, and settled | 


their estates. 
business, as well as an earnest and devout 


52 


He was a practical man of 


ince, but in almost every instance employed 
the word “colony ;” it provided that all laws 
should begin in the following style: “ Be zt 
enacted by the Council and General Assembly 
of this Colony.’ All commissions granted 
by the Governor or Vice-President of the 
Council, who acted for the Governor, under 
certain circumstances, ran in this manner: 
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“ The Colony of New Fersey to A. B. Greet- 
ing.” By its terms the Governor and Coun- 
cil were made the Court of Appeals in the 
last resort in all cases, and could pardon crim- 
inals for any offence. In its very last article 
it was provided: “ Zhat if a reconciliation 
between Great Britain and these colonies 
should take place, and the latter be again 
taken under the protection and government of 
the Crown of Great Britain, this charter shall 
be null and void.” 

Even then, when the Continental Congress 
was just about to shut the door most effec- 
tually against any settlement with the mother 
country, the patriots of New Jersey were 
still hoping for peace. 

There was little business done by the 
Supreme Court, or by any other court in 
New Jersey, while the war continued, except 
in the punishment of traitors and other crim- 
inals, confiscating estates, and providing for 
the confinement of suspected rebels; in fact, 
regular terms could not and were not always 
held. It became necessary, in consequence 
of the many irregularities in suspending 
terms and in other proceedings, for the Legis- 
lature to pass a statute legalizing the acts of 
the Supreme Court, reviving writs and other 
processes, and giving efficiency to the tri- 
bunal as if it had regularly met. 

The last term of the court held by the 
justices appointed by the colonial authori- 
ties was in May, 1776, when Frederick 
Smyth was Chief-Justice, and David Ogden 
and Richard Stockton were Associate Jus- 
tices. The Chief-Justice and Justice Ogden 
were the only judges then present. 

The first session, under the new Constitu- 
tion, was held in November, 1776, only one 
judge — Samuel Tucker — being present. 
He was one of the Associate Justices who 
had been elected in the month of September 
preceding. The office of Chief-Justice was 
tendered to Richard $tockton immediately 
upon the adoption of the new Constitution, 
and he would have been unanimously elected 
had he not refused to accept the position. 
When Mr. Stockton rejected the proffered 
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office, it was tendered to John DeHart, a 
leading lawyer in Newark, who accepted in 
writing, but, for some reason which cannot 
now be ascertained, did not serve. At the 
same time that he was elected, Francis Hop- 
kinson was appointed an Associate Justice ; 
but he was a member of the Continental 
Congress, and declined to serve. This left 
Samuel Tucker the only Judge of the Su- 
preme Court. 

Mr. Tucker was not a lawyer ; but he had 
been much in public life, and had held some 
most important offices. He had been Sheriff 
of Hunterdon County, a member of the Leg- 
islature, and was President of the Provin- 
cial Congress when the Constitution was 
adopted. At the beginning of the war he 
was Treasurer of the province, and had in 
his possession a large amount of the paper 
currency issued by the colony. In February 
he was called to an account, and then as- 
serted that the British had captured him 
and stolen this money during the preceding 
December, when Washington was on the 
west bank of the Delaware, resting after 
the terrible struggle succeeding the Long 
Island campaign. Mr. Tucker had obtained 
a protection from Colonel Rall, the German 
officer in command of the British forces at 
Trenton. During the preceding summer 
Howe, the English General, had issued a 
proclamation inviting the colonists to seek 
protection by submission to him as the rep- 
resentative of the mother country. Tucker 
had availed himself of this invitation, and 
had sought pardon, and then, as he alleged, 
was robbed. His submission to the English 
leader was a very weak measure; his fellow- 
citizens clamored for his resignation, and he 
was obliged to yield to the popular indigna- 
tion. He lost favor; the accuracy of his 
statements as to the robbery was not only 
doubted, but openly questioned as untrue, 
and he never recovered from the disgrace. 
He died in 1789, still resting under a cloud 
which has never been removed. 

Two excuses may be urged for his dis- 
loyalty to the patriot cause,—one, the ap- 
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parent hopelessness of success on the part 
of the colonists ; the other, the influence of 


his wife, an English lady, over his actions, | 


which, it was then believed, led him to prove 


recreant to his prior actions and promises. | 
Neither excuse, however, was sufficient in | 


Terms were held regularly for about a year ; 
grand juries were summoned and sworn, 
and criminal business transacted. The 
Courts of Oyer and Terminer were held 
by one or more justices of the Supreme 
Court, assisted by county judges who were 


the eye of his contemporaries, as he ever | not lawyers. Venires for grand and petit 


after lived a dishonored man. 


There is no report of any of his de- | 


cisions, and no esti- 
mate can be formed 
of his ability as a 
judge; his career in 
that position was too 
short to enable him 
to demonstrate his 
capabilities. He was, 
however, a man of 
decided intellect, and 
in less stormy times 
might have left an 
enviable memory as 
a member of the high- 
est tribunal of his 
State. 

No record of any res- 
ignation by John De- 
Hart, as Chief-Justice, 
can now be found; but 
he never served, and 
it became necessary to 
fill the vacancy which 
had already existed too 
long. In February, 
1777, Robert Morris 
was elected, and he immediately assumed 
the discharge of the duties of the position. 
He was a member of a family distinguished in 
colonial history for a century in many direc- 
tions, not only in New Jersey, but elsewhere. 
His father was Robert Hunter Morris, who 
had been Chief-Justice for twenty-six years, 
from 1738 to 1764, and had died while hold- 
ing that office. 
pointed at the darkest hour of the Revolu- 
tion. Little civil business was done by the 
courts, but a very large volume of criminal 
cases engaged the attention of the judges. 
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Robert Morris was ap- | 


jurors were issued to the sheriffs of the 
several counties. Under the colonial gov- 
ernment commissions 
for holding the Oyer 
and Terminer were 
sent by the Governor 
and his Council to the 
justices as exigencies 
required. In the Con- 
stitution of 1776 no 
express authority was 
given to any one to is- 
sue these commissions; 
but anact of the Legis- 
lature was passed very 
soon after, which gave 
full power to the Gov- 
ernor and Council to 
convene thecourt; and 
at last, after some per- 
sistence, despite the 
grave doubts of many 
excellent lawyers, the 
practice was fully rec- 
ognized and never af- 
ter questioned. Very 
soon, too, the word 
“Colony” was dropped 
from all commissions and laws, and the 
word “State” substituted. The commis- 


| sions for holding courts of Oyer and Ter- 


miner were invariably issued until 1794, when 
they were abolished and those courts were 
regularly convened in the several counties. 

Chief-Justice Morris was very busy in 
performing the duties of his office. There 
were no public conveyances then, and he 
was obliged to use his own horse and car- 
riage in passing from county to county. A 
letter written by him to Governor Living- 


' ston, and dated June 14, 1777, is particularly 
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interesting, as it gives evidence of the diffi- 
culties attending the travel from one court 
to another; of the ignorance of the officers 
of the courts of the proper manner of per- 
forming their duties; of the doubts of the 
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Chief-Justice whether the court had met or | 


could properly meet the obligation of its 
office in the very trying circumstances which 
surrounded it, and with their limited knowl- 


edge of the law involved in the cases of trea- | 


son submitted to them. 


Robert Morris held his position for less | 


than two years. In 1779 he resigned and 
retired to private life, until 1790, when, on 
the death of Judge Brearley, General Wash- 
ington made him Judge of the United 
States District Court for New Jersey, which 
position he held until his death, in 1815. 
During the last year of his life he was in in- 
firm health; and often his court, in conse- 
quence, would not be held at the regular 
terms. This occasioned very little incon- 
venience, as the business was very small, and 
rarely required the attendance of the judge 
more than a day at each term. 

The Associates — or, as they were then 
called, the second and third Justices — with 
Chief-Justices Morris and Brearley, were 
Isaac Smith and John Cleves Symmes. Of 
Isaac Smith very little can be said. He was 
not a lawyer; he was educated at Princeton 
College, where he graduated in 1758, when 
only eighteen years old. He then studied 
medicine, and became a practising physician. 
During the troubles with England, and as 
‘arly as 1776, he strongly identified himself 
with the cause of the colonies, and com- 
manded a regiment in the continental army. 
He soon became distinguished as an efficient 
officer, and obtained an elevated rank as a 
patriot. His talents were of a very high 
order,and he was especially noted for his 
wisdom and sagacity. In February, 1777, 
the joint meeting of the Legislature raised 
him to the office of second justice, and he 
assumed the duties of the position at once. 
Although he had no legal education and had 
never practised law, his native ability and his 








untiring industry soon made him a good law- 
yer, and he became able to decide the cases 
submitted to him with judgment and ac- 
curacy. He was thrice re-elected, and held 
the position longer than any other As- 
sociate Justice. In 1803, at the expiration of 
his fourth term, the political party opposed 
to him came into power, and he failed in ob- 
taining a re-appointment. He then retired 
to private life, made his home at Trenton, 
and became the President of the Trenton 
Banking Company, which position he re- 
tained until his death, in 1807. 

John Cleves Symmes was born at River- 
head in New York, in 1742, and received a 
good, sound education, but never graduated 
at.any college. In early life he was a teacher 
and a surveyor, but subsequently studied 
law, was licensed, and began the practice of 
his profession in his native State. At the 
breaking out of the Revolution he became 
an intense patriot, was a member of the Pro- 
vincial Congress of New Jersey in 1776, and 
in September of that year was appointed 
one of two commissioners to visit the troops 
of the State, which were serving in New 
York, to learn their condition “and their 
disposition farther to engage in the service 
in the new establishment.” He subsequently 
entered the army as Colonel of the Third 
Battalion from Sussex County, was present 
at several severe battles, and aided at that of 
Saratoga. At the beginning of the war he 
was a resident of Newton in Sussex County, 
In 1776 he was elected a mem- 
ber of the Provincial Congress, and was put 
upon the Committee which framed the Con- 
In February, 1777, he was ap- 
pointed third Justice of the Supreme Court, 
and retained the office until 1788. In 1784 
he was sent as a Delegate from New Jersey 
to the Continental Congress at Philadelphia, 
still retaining his office as third Justice. In 
1788 he was appointed a Judge of the Fed- 
eral Court in the Northwest Territory. He 
removed to Ohio, and in company with some 
other Jersey men, attempted to purchase 
from the Government a tract of about one 


New Jersey. 


stitution. 
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million acres of iand. In this, however, he did 
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not succeed; but afterward, in connection | 


with his Jersey friends, did buy 250,000 acres 
between the two Miamis. This land included 
the present sites of the cities of Cincinnati 
and Dayton. Judge Symmes had formed a 
plan of founding a great city at the north bend 
of the Ohio River, where he himself and his il- 
lustrious son-in-law President William Henry 
Harrison both lived, 
and which he purposed 
to call after his own 
name. A romance is 
connected with the se- 
lection of the site of 
Cincinnati. The Com. 
mander of the United 
States force is said to 
have fallen in love 
with a young lady who 
resided where that city 
is now situated; and 
so, despite the well- 
laid plans of Judge 
Symmes, the great city 
of Ohio obtained its 
present location. He 
married for his first 
wife a daughter of a 
Mr. Tuthill. Anne 
Symmes, born of this 
marriage, became the 
wife of Gen. William 
Henry Harrison; and 
thus Judge Symmes 


ISAAC 





was the ancestor of Benjamin Harrison, the | 


present President of the United States. Just 
before he removed to Ohio he married Miss 
Livingston, the daughter of Governor Liv- 
ingston of New Jersey, for his second wife. 
The author of the singular theory that the 
earth was a hollow ball and was inhabited in 
its interior, was his son, who bore the same 
name. 

Judge Symmes presided at the trial of 
James Morgan, a continental soldier, who 
was indicted for the murder of the Rev. 
James Caldwell, the “ Fighting Parson,” from 
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New Jersey. Grave doubts were enter- 
tained as to the guilt of Morgan, but he 
was convicted and hung. The trial was con- 
ducted very fairly and with great solemnity. 

Judge Symmes died in 1814, at Cincinnati, 
after a very active, busy life, and left behind 
him the reputation of having been a public- 
spirited man, and of more than ordinary abil- 
ity. His Western biographer, if he have one, 
would claim undoubt- 
edly, as his chief merit, 
what is recorded on 
his tombstone, ‘that 
he made the first set- 
tlement between the 
Miami Rivers.” There 
is no report of any 
of his decisions. His 
ability as a judge and 
his merit as.a lawyer 


are to be inferred 
from the fact that 
after serving as an 


Associate Justice of 
the Supreme Court of 
New Jersey he had 
acquired such a repu- 
tation that the Presi- 
dent of the United 
States selected him as 
a Judge of the Federal 


Court in the North- 
ee west Territory. 
SMITH. : / 

Morris was_ suc- 


ceeded as Chief-Justice 
by David Brearley, who at the time of his 
appointment was a Lieutenant-Colonel in 
General Maxwell's New Jersey Brigade, to 
which position he had risen from a subordi- 
nate office. He was a lawyer, and resided in 
Monmouth County, and was only thirty-four 
years old when elected Chief-Justice. The 
appointment was, in a measure, forced upon 
him, as he preferred to remain in the army, 
but gave way to the solicitations of the Leg- 
islature that he would accept the position. 
He seems to have been a man of great ac- 
tivity, and of more than ordinary intellect. 


‘ 
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There is no report of his decisions, but he has 
left a reputation of being a faithful officer, 
with learning and brains, of great integrity, 
and perfectly reliable. In 1781 the College 
of New Jersey gave him the honorary de- 
gree of A. M. In 1787, 
Justice, he was sent as a delegate from New 
Jersey to the Convention which framed the 
Federal Constitution. He took an active 


The Green Bag. 


while still Chief- | 


part in the deliberations of that body, sup- | 


ported the “ Mew Fersey plan” for a con- 
stitution, but signed the organic law when it 
finally passed. He was a member of the 
convention which met in New Jersey to 
consider the new Constitution, and urged its 
ratification. In 1788 he was a presidential 
elector, and voted for Washington. He re- 
signed his position as Chief-Justice in 1789, 
and was succeeded by James Kinsey. + 





opposition to Gov. William Franklin, the 
son of Benjamin Franklin, and the last 
Tory Governor of New Jersey. In 1774 
he was elected a member of the Continental 
Congress, but resigned from that body in 
1755, for reasons which were entirely satis- 
factory to his constituents. In 1777 the 
Legislature, by statute, required all at- 
torneys and counsellors to take an oath of 
allegiance to the new Government. Mr. 
Kinsey refused to take this oath, and was 
obliged to give up his practice, which was 
very extensive. It is supposed that he was 
prevented from complying with the act by 


' reason of his devotion to the principles of 


During the term of office of Chief-Justice | 


Brearley, questions involving the construc- 
tion of the Constitution of the United States, 
then recently adopted, came before his court 
for discussion and settlement. An opinion 
had been somewhat extensively held by law- 
yers that the courts had no power to decide 
constitutional questions ; that the English 
law should prevail, which never permitted 
the judges of the courts to determine as to 
the constitutionality of acts of the Leg- 
islature. Chief-Justice Brearley grappled 
bravely with the disputed questions, vigor- 


the Society of Friends, of which, like his 
father, he was a member. In 1789, when 
Judge Brearley resigned, he was elected 
Chief-Justice, and at the expiration of his 
first term of office was re-elected, so that he 
held the position for nearly fourteen years. 


' No suspicion ever attached to him as being 


accurate in legal learning. 


ously contended for the right of the court | 


to pass judgment on such matters, and fear- 
lessly decided that the Supreme Court had 
the right to construe the organic law of the 
country. 

James Kinsey was the son of John Kin- 
sey, a member of the Society of Friends, 
who emigrated from England in 1716 and 
settled in New Jersey, where his son James 
was born in 1733. The elder Kinsey became 


Chief-Justice of Pennsylvania, which office 
he held for seven years and until his death. | 
James Kinsey became a lawyer, and soon 
took a prominent part in the politics of New 
Jersey. 
in 


1772, and became the leader of the 


He was a member of the Assembly | 





disloyal to the cause of the colonies. Gover- 
nor Livingston, one of the most ardent patri- 
ots of Revolutionary times, never doubted 
him, and firmly believed that he was fitted for 
the performance of the duties of the office of 
Chief-Justice. He was, however, not a man 
of broad intellect, but was well versed in the 
principles of law relating to real estate, and 
His successor, 
Chief-Justice Kirkpatrick, who was 
nently qualified to judge, paid hima very high 
compliment in one of his opinions. The first 
book of law reports ever published in New 
Jersey began with his decisions. The re- 
porter, Mr. Richard S. Coxe, was not regu- 
larly appointed, but obtained the cases and 
opinions he published, or the most of them, 
at second hand, from his father-in-law, Wil- 
liam Griffith, who at one time was a judge 
of a United States Court. Chief-Justice 
Kinsey died in 1803, and was succeeded by 
Andrew Kirkpatrick, who was then and had 
been for several years an Associate Justice. 

The Associate Justices with Chief-Justice 
Kinsey were Isaac Smith and John Chet- 
wood. Judge Smith has already been noticed. 


emi- 
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John Chetwood was a lawyer of great re- 


for several years at Elizabeth Town, as it 
was then called, now known as Elizabeth. 
He came from a Quaker family, many of 
whose descendants have been distinguished 
members of the Bar of New Jersey. He 
was on the bench of the Supreme Court for 
many years, and filled his office to the entire 
satisfaction of the law- 
yers practising in his 
court, and with great 
honor to himself. His 
family was originally 
settled at Salem, in 
the lower part of the 
State, but  subse- 
quently removed to 
Elizabeth Town, where 
it became connected 
with the Episcopal 
Church. In 1797 
Judge Chetwood re- | 
signed, on account of | 
his ill health. He 
died in 1806, at the | 
age of seventy-two. 

In 1798 the Legisla- | 
ture, by statute, author- 
ized the election of a 
third Associate Justice | 
of the Supreme Court. 
Elisha Boudinot was 
selected to fill the new 
office, and served for 
a term of seven years. He was one of the 
many illustrious men to whom New Jersey has 
given birth. He was distinguished not only 
as a lawyer, as a judge, as a philanthropist, 
but as a firm and fast friend of the cause 
of the colonies, and an unswerving patriot. 
At the very beginning of the troubles with 
Great Britain, he unhesitatingly espoused 
the patriot cause, became the Secretary of 
the Committee of Safety, and otherwise, by 
active service, identified himself with the 
movement against the royal authority. 


He was born in 1742, at the family-seat, | 





ANDREW KIRKPATRICK. 





| . ° . 
| known as Beaverwyck, in Morris County, 
spectability, and had practised his profession | 


and obtaining a good education, studied law, 


_ and after proper preparation was licensed as 


an attorney and then as a counsellor. In 
1792 he was called to the degree of Serjeant- 
at-law, —a title now obsolete, but then very 
much desired by lawyers in New Jersey. 
He pursued the practice of his profession at 
Newark. His undoubted ability as a lawyer 
and his high character 
soon procured for him 
the confidence of the 
| community. His of- 
fice was eagerly sought 
by young men who 
desired to study law; 
and many  distin- 
guished men of the 
profession, not only in 
New Jersey, but in 
New York, pursued 
their studies under his 
direction. His brother 
Elias Boudinot, also a 
lawyer, was a member 
of the Continental 
Congress, at one time 
its President, and 
signed the articles of 
peace between the 
young Republic and 
ve : . England in 1783. 
Elias Boudinot, how- 
ever, is better remem- 
bered as the first Pres- 
ident of the Bible Society, and as a great 
friend of the Indians. In 1804 the Legisla- 
ture repealed the law creating the office of 
Third Associate Justice, and Judge Boudinot 
retired from the bench. He died in 1819. 
Andrew Kirkpatrick was one of the most 
remarkable men of his time. It will be im- 
possible to do justice to this eminent man in 
the brief space allotted to him in these rem- 
iniscences. He was the third son of David 
Kirkpatrick, and the grandson of Alexander 
Kirkpatrick, who were both born in Scotland. 
The grandfather emigrated to New Jersey in 
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1736, and became a farmer. At his death 
his son David bought the farm from his 
elder brother, and remained upon it until his 
own decease, in his ninety-first year. He was 
a strong-minded man, of sterling integrity, 
and a stanch Presbyterian. He purposed 
to educate the future Chief-Justice for the 
ministry, and the young man’s early educa- 
tion was directed with a view to the sacred 
calling. In fact, he spent six months after 
his graduation from Princeton College in the 
study of divinity with the Rev. Dr. Kennedy, 
a clergyman of the Reformed Dutch Church. 
But at the end of that time Andrew became 
convinced that he was not fitted for a minis- 
ter’s life, and determined to become a lawyer. 
He announced his determination to his father, 
who was bitterly disappointed, forbade him 
his home, and withdrew his support. The 
young man was thus thrust upon the world, 
to win his way upon his own resources. But 
nothing daunted, he assumed the _ respon- 
sibility, and worked upward to his profes- 
sion. His mother sent him from the home 
his father denied him with her blessing and 
a single gold-piece,—a_ half “Joe,” the 
savings of many years. The young man 
never forgot the incident; for years after- 
ward, when he married, he presented his 
bride with a gold coin of the same kind and 
value, with the remark that his own father 
had been hard-hearted to him, but that his 
mother had removed the sting by her un- 
selfish gift ; that perhaps he too might prove 
cruel, and then she would need the gold. 
Mrs. Kirkpatrick never parted with the coin, 
placed it in a wrapper, and indorsed on the 
paper with her own hand, “a pocket piece 
presented to me by my husband, Jane K.” 
The half “Joe” has been piously preserved 
in the family, and is now in the possession of 
his grandson, who bears the same name, in 
the original covering in which it was placed. 

After thus leaving his father’s house he 
became a tutor in a family in Virginia, then 
assumed the same position at Esopus, in the 
State of New York, and finally went to New 
Brunswick in New Jersey, and there prepared 
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boys for college. In this way he obtained 
the necessary funds, was finally enabled to 
enter the office of William Paterson,— at one 
time Governor of New Jersey, afterward 
one of the Judges of the Supreme Court 
of the United States, and then one of the 
leading lawyers in the State. Andrew Kirk- 
patrick was admitted to the bar in 1785, 
and began the practice of his profession at 
Morristown, where he had some relatives re- 
siding. He undoubtedly would have obtained 
a lucrative practice there; but, soon losing 
his library and office furniture by fire, he re- 
moved to New Brunswick, and opened an 
office there, where his commanding talents 
were soon appreciated. He added to his 
native ability, which was uncommonly great, 
a most untiring industry; and the combina- 
tion of these characteristics with his stern in- 
tegrity soon won for him a leading position 
at the bar, not only in his own county, but 
all over the State. In 1797 he was elected 
to the Assembly from Middlesex County, 
but was very soon obliged to resign, so as to 
assume the position of Associate Justice, to 
which he was elected in January, 1798. He 
held that office for six years, and then, when 
the term of Chief-Justice Kinsey expired, 
was chosen to succeed that gentleman. He 
was twice re-elected, so that he held the 
position, in all, for twenty-one years. 
During his term he became much inter- 
ested in the creating of the office of Re- 
porter of the Decisions of the Supreme 
Court, and it was mainly due to his exertions 
that the court was invested with the power 
of appointing the person to fill this position. 
Chief-Justice Kirkpatrick was instrumental 
in selecting William S. Pennington as the first 
reporter. He was an Associate Justice, and 
thus had the amplest opportunity to make 
the fullest reports of the decisions. His re- 
ports were published in two volumes. Then 
came Southard, also an Associate Justice, 
in two volumes; and he was succeeded by 
William Halsted with eight volumes. The 
decisions of Chief-Justice Kirkpatrick are 
found scattered through Pennington, South- 
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ard, and the first two and part of the third 
volumes of Halsted. 

He was a man of very extensive learning, 
especially in the law relating to real estate; 
of great acumen and power of analysis. He 
was not a brilliant genius, nor was his mind 
rapid in its movements; but it was solid, 
substantial, and he rarely failed in arriving 
at a proper judgment in any case submitted 
to him. He sat fre- 
quently in the wzsz 








prius Courts, or, as 
they are called in New 
Jersey, the Circuits of 
the Supreme Court. 
In the cases there 
brought before him 
he was_ necessarily 
obliged frequently to 
express himself ex- 
temporaneously. In 
all these utterances he 
was lucid and direct ; 
jurors had no difficulty 
in understanding him, 
and his opinion of the 
legal principles in- 
volved in his charges. 
When time was given 
him for thought, and 
he could commit his 
ideas to writing, he 
was convincingly 
strong. His mind was 
logical, and its distin- 
guishing characteristics were those which 
are peculiarly fitted for the bench. 

His decision in the case of Arnold vs. 
Mundy has remained in the jurisprudence of 
the State as a model of research, of the 
most diligent study, of the closest scrutiny, 
and of the strictest examination of the his- 
tory of the legislation of the State and of 
the legal principles involved in the case. 
The value of the property for which the suit 
was brought was very small; but the questions 
of law presented were of the utmost impor- 
tance. The cause involved the question as 

53 
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to the right of owners of land on a tide-river 
to the right of exclusive fishery in front of 
their property. 

The lands of New Jersey had been granted 
by Charles II. to his brother, the Duke of 
York. The grant was accompanied with 
one of sovereignty. The Duke of York in 
turn conveyed both the right of proprietor- 
ship and that of government to a body of 
men called the Lords 
Proprietors, whose suc- 
cessors exist to this 
day. In1702the Lords 
Proprietors ceded the 
| right of sovereignty to 
| Queen Anne, but re- 

tained the fee in the 
| land. Arnold, the 
plaintiff, owned land 
' on the bank of the 
| Raritan River, a tide- 
| water stream. He 
had planted oysters in 
front of his land, in a 
bed between high and 
low water mark, and 
claimed the right of an 
exclusive fishery. A 
fleet of skiffs with the 
avowed purpose of 
testing this right in- 
vaded the oyster-bed, 
and dredged a few 
of oysters. 

A suit was brought 
against the trespassers, and tried before 
Chief-Justice Kirkpatrick at the Circuit. 
When the plaintiff rested his case, a motion 
for a non-suit was made and argued, and 
Kirkpatrick granted the motion. A rule to 
show cause why the non-suit should not be 
set aside and a new trial granted, was taken 
and argued before the whole bench. The 
most distinguished counsel in the State par- 
ticipated in that debate, and the most con- 
summate skill was manifested in the argu- 
ment on both sides. The questions involved 
required research not only into the law, but 
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also into the history of the State and of the 
mother country. The court decided that no 
owner could have an exclusive right to a 
fishery in front of his land on tide-waters ; 
that when the Lords Proprietors by their 
patent conveyed the land originally to the 
plaintiff's grantor, they could only grant the 
fee to low-water mark, and that the peo- 
ple of the State had an equal right to the 
oysters with the owner, although he had 
planted the bed. The case was elaborately 


The opinion has been frequently criticised, 
but has never been directly overruled ; and 
the decision remains to this day the law in 
New Jersey. The opinion is remarkable for 
its great learning, its profound knowledge of 
the common law, and its admirabie judicial 
style. 

It will be considered somewhat remark- 
able that Chief-Justice Kirkpatrick should 


have had such an admiration for the black- | 


letter and common law of England, when 
it is known that he was the author of a law 
passed by the Legislature in New Jersey in 
1799 which enacted that no report of legal 
decisions, no digest, nor law book published 
in Great Britain after 1776, should be read 
in the Courts of the State. He was a great 
stickler for the old-fashioned practice in plead- 
ing; knew Coke upon Littleton almost by 
heart, and regarded with great disfavor any 
modern innovations upon the practice. He 
held the office of Associate Justice from 1798 
to 1803, and that of Chief-Justice from 1803 
to 1824. 

He married Miss Jane Bayard, the daughter 
of Col. John Bayard, who had made a dis- 
tinguished record in the Revolutionary War. 
Chief-Justice Kirkpatrick was a man of re- 
markable presence and bearing, of great 
personal beauty; and he and his wife were 
pronounced the handsomest couple in New 
Brunswick. In private life he was of un- 


sullied character, and in his family was un- 
rivalled as a father, husband, and friend. 
Some of his letters to his wife still retained 


by his descendants are full of affection. He 
was a public-spirited man, foremost in aiding 
measures for the common good; of great 
piety and unaffected zeal in the cause of re- 
ligion. He was the founder of the Theo- 
logical Seminary at Princeton, connected 
from its foundation with the Presbyterian 
church in America, and was the first Presi- 
dent of its Board of Trustees, which posi- 
tion he held for many years. He took a very 


| deep interest in his Alma Mater, and from 
argued not only by counsel, but by the | 
Chief-Justice, and the rule was discharged. | 


1809 to the time of his death was one of its 
Trustees. He died in 1831, at the age of 
seventy-five. A grandson bearing the same 
name is now President Judge of the Essex 
County Courts of New Jersey, — a position of 


| great responsibility and importance. 











During the twenty-one years that Andrew 
Kirkpatrick was Chief-Justice, the Supreme 
Court was composed of a Chief and two 
Associate Justices. Five persons — William 
S. Pennington, William Rossell, Mahlon 
Dickerson, Samuel L. Southard, and Gabriel 
H. Ford — were Associates during his time: 
all of whom, except Rossell and Ford, at- 
tained gubernatorial honors. 

Among the settlers in Newark, in 1666, 
was a young man, named Ephraim Penning- 
ton. He probably came from the Colony of 
New Haven, in Connecticut. He signed the 
“fundamental agreements,” already referred 
to which provided that no one could vote 
or hold land in the new Colony, unless he 
were a member of some congregational 
church; and as a home and “owt” lots 
were allotted to him, young as he was, he 
must have complied with the necessary re- 
quirements to entitle him to an equality with 
other members of the church. The quaint old 
English cottage which he built and which 
was used for nearly one hundred and fifty 
years as a homestead for the family, was 
standing until about sixty years ago. This 
young man, Ephraim Pennington, was the 
ancestor of a family which has given many 
distinguished men to the State and nation. 
William Sandford Pennington was his great- 
grandson, and was born at Newark about 

















The Supreme Court of New Fersey. 4II 





the middle of the eighteenth century. His 
mother’s brother, William Sandford, after 
whom he was named, was a very large land- 
holder between Newark and New York, and 
early in life his nephew was apprenticed to 
him to learn to be a farmer, with the under- 
standing that he was to become the uncle’s 
heir. When the lines between Whig and 
Tory were sharply drawn, the uncle and his 
nephew found them- 

selves standing far poe 

apart from each other; 
William Sandford em- | 
braced the royalcause, | 
and young Pennington | 
was an ardent sup- | 
porter of the colonies. | ~ 
The uncle threatened 

to disinherit the young 
patriot, if he continued 

in his disloyalty to 
the British Crown. 
The young man chose 
rather to risk losing 

a very large fortune, 
than surrender his 
principles. The uncle 
sundered the relation 

of master and appren- 
tice; and young Pen- 
nington, at avery early 
age, entered the pa- 
triotarmy,and became 
attached toa company 

of artillery. He soon 
attracted the attention of General Knox, by 
his cool and intrepid conduct at an engage- 
ment, when, abandoned by his comrades, he 
continued to fire the cannon intrusted to him, 
and was instantly promoted to a lieutenancy. 








WILLIAM ROSSELL. 


He took an active part in several battles, 


was présent at the siege of Yorktown, was 
wounded either there or soon after, and was 
brevetted captain. He was obliged, however, 
to leave the army ; becamea hatter, and em- 


Jersey Historical Society. Unfortunately it 
covers only abouta year’s time. Much in- 
formation can be gained from it, short as is 
the period it covers. He seems to have been 
present at the execution of Major André ; 
he certainly was one of the detachment sent 
to Pompton to quell the mutiny of the troops 
of the New Jersey line. 

In 1787 he was elected to the Assembly 
from Essex County, 
and, in 1801, while a 
student-at-law, he rep- 

| resented the same 

| county in the Council, 
~' and was re-elected 
Councillor in 1802. 
In 1798 he entered the 
office of Elisha Boudi- 
not,asastudent-at-law, 
and was licensed as an 
attorney in 1802. In 
February, 1804, before 
he had been licensed 

| two years, and prior 
| to the time when, ac- 
| cording to the rules 
| of the Court, he could 

, become a counsellor- 

at-law, he was made 

an Associate Justice 
of the Supreme Court, 
to fill the vacancy 
occasioned by _ the 
elevation of Andrew 
Kirkpatrick to the 
Chief-Justiceship. Mr. Pennington, with 
his brother Samuel, who for fourteen suc- 
cessive years was a member of the Lower 
House of the Assembly, was a leader in the 
Republican, or as it was afterward called, 
the Democratic party, who opposed the Fed- 
eralists. This organization had very few 
lawyers in its ranks. Pennington was then 
in middle life, was a man of pronounced 


| ability, of great good sense, of excellent 


barked in some commercial enterprises. He | 
kept a diary, while in service, which is still | 





existing, and is in the library of the New | 





judgment, was wise and sagacious ; and his 
appointment as Associate Justice was the 
best which could possibly be made from his 
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political organization. Of course the dom- 
inant party would make no appointment from 
among its opponents. 

Judge Pennington’s selection was a ne- 
cessity ; it seemed like an experiment, and 
many old and experienced lawyers sagely 
shook their heads when it was announced ; 
but he very soon convinced the bar, even 
the best of the profession, that he was far 
better fitted for the position than was feared. 
His native ability was good, his powers ma- 
tured, and his industry untiring ; and the law- 
yers practising in his court soon learned to 
confide in his judgment and to respect his 
opinions. 

In 1806, mainly through the exertions of 
Chief-Justice Kirkpatrick, the office of Re- 
porter of the Supreme Court was created ; 
and the judges appointed Judge Pennington 
to that position, which he held until his elec- 
tion as Governor and Chancellor in 1813, 
when he resigned, and Samuel L. Southard, 
another Associate, was appointed. 

Judge Pennington was an advanced law- 
yer, ahead of his times, and he had the force 
of his convictions. He did not believe in 
enforcing the antiquated abstractions of 
special pleading ; and although he had a very 
great respect for the head of the court, he 
never failed, when he differed from his 
chief, to express his opinions fearlessly and 
decidedly. 

In 1812 he was a candidate for Governor, 
which then included that of Chancellor, but 
was defeated. In 1813 he was more success- 
ful, and was elected. The next year, how- 
ever, he was again defeated. In 1815 he 
was appointed by President Monroe to the 
office of Judge of the United States District 
Court of New Jersey, to succeed Robert 
Morris, who died, after many years of ill 
health. This position was almost a sine- 
cure. There were four terms during the 
year, — two held at Burlington and two at 
New Brunswick; none of them, however, 
rarely lasted more than a day. No grand 
jury was ever sworn in his court, nor were 
any indiciments found. He held this office 





until 1826, when he died at Newark, where 
he was born, and where he had lived all his 
long life except while Governor, when he re- 
sided at Trenton. He was of an unsullied 
character, both as a man and as a judge, 
and possessed the confidence of the entire 
community. He was the father of a large 
family, among whom was William Penning- 
ton, for many years Governor and Chan- 
cellor of New Jersey, a Representative in 
Congress and Speaker of the Lower House 
at the stormiest period in the history of the 
Republic, just before the breaking out of the 
Civil War. 

Judge Pennington, besides the two vol- 
umes of Reports, already mentioned, wrote a 
small volume for the use of young lawyers, — 
a treatise on the small-cause courts. It was 
an excellent compilation, but has been su- 
perseded by more modern works on the same 
subject. Fifty years ago it was found in 
every lawyer's library of any extent in New 
Jersey, and was then much quoted, being re- 
garded as final authority on all matters of 
which it treated. 

William Rossell was not a lawyer; but he 
became through his indefatigable zeal and 
by virtue of his sound intellect and great in- 
dustry, quite versed in the principles of the 
subtle science he was called upon to expound. 
He was a saddler, and when raised to the dig- 
nity of third Justice of the Supreme Court 
of New Jersey, had but a smattering of legal 
knowledge. By what fortuitous circumstance 
he was raised to the honor of the bench, is 
not now known. It was, undoubtedly, a 
political move. Judge Rossell belonged to 
the Republican party, opposed to the Feder- 
alists, and was elevated by that party when 
in power. He is reported to have said that 
the reason why he was selected was because 
there was no lawyer in the western. part of 
the State, and that he had been persecuted 
by the Federalists. He had certainly been 
an active partisan, and it is probable that his 
appointment was a reward for political ser- 
vices rendered. At first his election was re- 
garded with very great disfavor ; and an act 
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of the Legislature was actually passed, which 
provided that no judge should hold a circuit 
in the same county for two terms in succes- 
sion. Judge Rossell’s ignorance of the prac- 
tice of the profession, especially of the forms 
and modes of pleading, was so great that the 
lawyers were afraid to trust their cases to 
his adjudication. But he proved himself in 
the end to be a very fair judge, certainly 
an impartial one, al- 





and equipped, at his own expense, a com- 
pany which went into the patriot army. 
He was born in 1771, was graduated at 
Princeton in 1789, and licensed as an at- 
torney in 1793. He removed to Pennsyl- 
vania, and was licensed there in 1797. This 
fact, probably, prevented him from taking 
the degree of counsellor in New Jersey; 
his name does not appear among the list of 

counsellors in the Su 





though, even while on 
the bench, he took a 
very deep interest in 
political affairs and 
was a leader in’ his 
party. In some re- 
spects he was an able 
judge ; his great good 
sense and sound judg- 
ment enabling him to 
master the principles 
which underlaid the 
cases submitted to 
him. He read an 
opinion in Arnold vs. 
Mundy, already re- 
ferred to, which was 
sound and showed ex- 
tended study and deep 
thought. 

At the death of 
William Sanford Pen- 
nington he was ap- 
pointed to fill the po- 
sition of Judge of the 
District Court of the United States for New 
Jersey. He died in 1840, quite an old man. 

Mahlon Dickerson was a Judge of the 
Supreme Court for two years, and Governor 
and Chancellor for the same length of time. 
He was more remarkable for his public ser- 
vices, as Senator and Secretary of the 
Navy, under General Jackson, than for those 
he rendered to the State as Judge or Chan- 
cellor. He was always a public man, a polli- 
tician, but a politican of the better kind, free 
from stain. He was descended from Rev- 
olutionary ancestry. His father raised 


Ty 





bee ee 


MAHLON 





DICKERSON. 





preme Court. While 
living in Philadelphia 
he held many public 
positions and was an 
active partisan, sym- 
pathizing with the Re- 
publicans. In 1810 
he came to Morris 
County in New Jersey, 
where his father had 
large and very valua- 
ble possessions. In 
1812 and 1813 he was 
elected to the Legisla- 
ture from that county, 
and while a member 
of the Lower House 
was chosen by the 
joint meeting a Justice 
of the Supreme Court 
to succeed Judge 
Pennington, who had 
just been made Gov- 
ernor. He was on the 
bench, however, for 
only two years, when he became Governor. 
Then in 1817 he was elected to the Senate 
of the United States, and was returned as 
Senator in November, 1822. In 1829 he was 
succeeded by Theodore Frelinghuysen, as 
Senator, but, by a strange combination of 
circumstances, was again returned to the 
Senate. Ephraim Bateman, who was then 
Senator resigned the same year on account 
of ill health, and Mr. Dickerson was elected 
to fill the vacancy thus created, so that he 
held this office for sixteen years. He took a 
prominent position while Senator, and was 
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identified with the Republican party, finally 
became attached to the Democratic organi- 
zation, and in the end supported Andrew 
Jackson. He was offered the position of 
Minister to Russia, but declined the ap- 
pointment, and in 1834 became a member of 
General Jackson’s Cabinet, as Secretary of 
the Navy. In 1840 he was made Judge of 
the District Court of the United States, for 
New Jersey, in the place of Judge Rossell, 
who had just died. He held the office about 
six months. He was offered the position of 
Reporter of the Supreme Court, but declined 
iit. There are no reports of his decisions 
while on the bench. He was not fond of 
the profession, and it is not probable that 
he exhibited any great proficiency in legal 
knowledge ; but he was an able man, and 
made an impartial and discreet judge. He 
was of very courtly manners, a gentleman of 
the olden time. He never married, and left 
a large fortune to his relatives, some of whom 
are now occupying and owning his valuable 
property at Succasunna. His death occurred 
in 1853, when he was eighty-two years old. 

Samuel L. Southard was a representative 
Jerseyman of the better class of politicians. 
His position in the political circles of the 
Republic was so pronounced, and his utter- 
ances in public life were so brilliant, that it 
is frequently forgotten that he was ever 
Governor and Chancellor or Judge. His 
father before him was a remarkable man, — 
at first but a common day-laborer; but 
rising by the sheer force of his native ability 
from his low condition in life, he filled suc- 
cessively the offices of Justice of the Peace, 
member of the Assembly, and finally became 
a Representative in Congress, where he met 
his more distinguished son, then a Senator 
from New Jersey, both being members of the 
joint committee which reported the Missouri 
Compromise. The father was a Representa- 
tive in Congress for sixteen years, — perhaps, 
the longest time of service in that position 
ever given by any citizen from New Jersey. 

Notwithstanding his father’s poverty the 
very best opportunities were afforded to young 








Southard for the acquisition of an excellent 
education. He was prepared for college at 
one of the very best academies in the State, 
and under the tuition of a thorough and ex- 
perienced instructor. Here he met Theodore 
Frelinghuysen, his life-long friend, Joseph 
R. Ingersoll, and Philip Lindsley, who be- 
came eminent men in their different profes- 
sions. Ata very early age he entered Prince- 
ton College, where he again met his academic 
friends. He graduated when only a little 
more than seventeen years old. He was 
then ebliged to face the stern realities of life 
unassisted by his father’s purse. Very soon 
after leaving college he taught a school at 
Mendham in his native State, and in his 
nineteenth year made his way to Virginia, 
and became a tutor in the family of Col. 
John Taliaferro, a wealthy planter, living in 
Prince George County. Here he was treated 
as a member of the family, and introduced to 
a refined and cultured society, in which he 
met James Madison, the future President of 
the United States, for whom he had a high 
admiration. Here, too, he found the lady 
whom he afterward married. While en- 
gaged in his duties as tutor, he studied law, 
and in 1809 was licensed by the Virginia 
courts. He returned to New Jersey, and in 
1811 was licensed by the Supreme Court as 
an attorney-at-law. He began the practice 
of his profession at Flemington, in Hunter- 
don County. His talents and industry soon 
secured a large clientage, and he became one 
of the leading lawyers in West New Jer- 
sey. He had not been long in Flemington 
before he was appointed Prosecutor of the 
Pleas for Hunterdon. 

In 1813 the Legislature of New Jersey 
passed a statute which provided that Aaron 
Ogden and Daniel Dod should be vested 
with the exclusive privilege of using the 
waters of New Jersey for steamboats pass- 
ing between that State and New York. 
This statute was intended as a check to an 
act which had been passed by the State of 
New York, providing that the first person who 
should construct a steamboat capable of a cer- 
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tain speed should have the monopoly of the 
waters of the latter State. Fulton and Liv- 
ingston had been successful in acquiring 
this monopoly, and in 1815 an attempt was 
made to repeal the New Jersey statute. 
Thomas Addis Emmet represented the New 
York applicants; Joseph Hopkinson and 
Samuel L. Southard spoke for Ogden and 
Dod. The effort of Mr. Southard secured 
his future success ; 
it lost nothing by a 
comparison with the 
efforts of his more ex- 
perienced and distin- 
guished rivals. It was 
a masterly effort, and 
although it failed in 
convincing the Legis- 
lature, yet it convinced 
those who heard him 
and could appreciate 
such an effort, that in 
Mr. Southard were all 
the elements of a suc- 


. 


cessful advocate and 
lawyer. At the suc- 
ceeding election he 


was chosen a member | 
of the Assembly, and 
while such member 
was elected a Justice 
of the Supreme Court, —_—— —- 

to succeed Mahlon 

Dickerson, who was 

made Governor. Judge 

Southard remained on the bench five years, 
and during the larger part of that time 
he was the Reporter of his court. But his 
true place was not onthe bench. His talents 
were of a kind which fitted him for another 
sphere of action, a broader field of endeavor. 
He made a respectable judge, and lawyers 
had confidence in his decisions. 

In 1821 the office of Senator became 
vacant by the expiration of the term of Sen- 
ator Wilson. There were strong objections 
entertained by some of the leading men of 
the party to which Mr. Wilson was attached 


SAMUEL L. SOUTHARD. 














against him, and Mr. Southard was elected 
over him. He immediately resigned as Judge, 
and Gabriel H. Ford was chosen to succeed 
him. 

Mr. Southard entered the Senate at a very 
critical period in the history of the politics of 
the Republic. The country was in a ferment; 
Missouri had applied for admission into the 
Union, and the lower house of Congress had 
refused by a very large 
majority toadmit. Mr. 
Clay, who was then a 
| Representative from 
{ Kentucky, had moved 
for a joint committee. 

| Mr. Clay was an old 
‘| and experienced politi- 
| cian; Mr. Southard 
was a new member, 
and, lacked the pres- 
tige of a long service 
in the political field. 
However, he prepared 
a series of resolutions 
which were submitted 
to Mr. Clay, who ap- 
proved of them, and it 
was agreed that Mr. 
Southard should pre- 
sent them in the Sen- 
ate. But on the morn- 
ing of the very day 
when they were to be 
offered Mr. Clay urged 
that the resolutions 
should be used by himself in the House. 
Mr. Southard consented, and the Kentucky 
statesman brought the resolutions without 
alteration before the lower branch of the 
National Legislature, where they were passed 
and afterward received the sanction of the 
Senate. These were the celebrated Missouri 
Compromise resolutions, for which Mr. Clay 
has received so much laudation. They were 
the work of Samuel L. Southard, the Senator 
from New Jersey, who has received no credit 
as their author. 

In 1823 he was made a member of Mr. 
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Monroe’s cabinet; the great Virginian did 
not forget his youthful friend, and now made 
him his Secretary of the Navy. When John 
Quincy Adams was elected President he con- 
tinued him in the position, — a compliment to 
the ability and patriotism of the Jerseyman 
not since offered any citizen. In 1829 he 
was made Attorney-General; in 1832 he was 
again returned to the Senate of the United 
States, re-elected in 1838, and in 1841 was 
appointed President of the Senate, which 
position, on the death of General Harrison 
while President, made him virtually the Vice- 
President of the United States. He died in 
1842, enjoying the respect of all, even of his 
political opponents, one of whom, Senator 
King from Alabama, made a most feeling 
address when his death was announced in 
the Senate Chamber. 

Gabriel H. Ford, who succeeded Samuel 
L. Southard as Associate Justice, came of 
the very best stock in the State. His father 
was Col. Jacob Ford, Jr., a distinguished of- 
ficer in the Revolutionary Army, and a firm 
and decided patriot. He built and, at the 
time of his death, owned the Washington 
Headquarters at Morristown, where Wash- 
ington resided in the winter of 1779-80; and 
his mother was the daughter of the Rev. 
Timothy Johnes, the pastor for half a cen- 
tury of the historic Presbyterian Church at 
that place. The Ford family was very in- 
fluential and numerous, and the Johneses 
were among the very first in the county. 

Judge Ford was born in 1765, graduated 
at Princeton College in 1784, and then 
studied law with Abraham Ogden, a leading 
lawyer at Newark, where he met, as fellow- 
students, William Griffith, Richard Stockton, 
Alexander C. MacWhorter, and Josiah Og- 
den Hoffman, all afterward distinguishing 
themselves as lawyers. He was licensed in 


1789 as an attorney, and as a counsellor in 
1793. 

Reference has already been made to the 
county courts, and to the judges of these 
courts as entirely unfit for the performance 
of their duties. 


The system was so vicious 











that the Legislature attempted to remedy 
the evil, and in 1818 by statute divided the 
State into judicial districts, and directed that 
a fit person should be appointed as president 
judge for each district, who should be “skilled 


in the law.” One of these districts, a very 
large one, composed of Bergen, Essex, Mor- 
ris, and Sussex, was committed to the care 
of Judge Ford as Presiding Judge of its 
several county courts. The law, however, 
was an unpopular one, was spon repealed, 
and Judge Ford was legislated out of office. 
He was a candidate to fill the vacancy 
caused by the resignation of Judge South- 
ard, as Associate Justice, and seemed to 
have strong claims for that appointment. 
He had been long enough in the office of 
District Judge to give evidence of his com- 
petency to fill that of Associate Justice, and 
he was elected, but not without a very strong 
opposition. His opponent was Joseph Mc- 
Ilvaine, who received only one vote less 
than Mr. Ford. The election, however, was 
determined by the fact of locality rather than 
by the superior ability of the successful can- 
didate. Mr. McIlvaine was the stronger 
man, the better lawyer, but Mr. Ford was 
from East Jersey. Judge Ford, however, 
became a very influential justice, and his de- 
cisions were generally reliable, but he did not 
receive the full confidence of the bar. He 
was, however, very conscientious and indus- 
trious, patient as a listener to arguments, 
and the most methodical man who ever sat on 
the bench of any court ; and this precision 
he carried into all the details of his private 
business. He was a gentleman of the old 
school, courteous and affable to the last de- 
gree, precise in his manner of speech and in 
all his public service. In the performance of 
one part of the duties of judge he was un- 
rivalled, and that was in his charges to juries. 
He was most persuasive in his addresses on 
such occasions, and generally succeeded in 
convincing his hearers. If he failed here, it 
was in his determination to convict when 
he thought a defendant guilty. 

He filled the office of Associate Judge for 
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three terms and retired in 1842, only induced 
to relinquish an attempt at re-election for a 
fourth term by his increasing years and the 
consciousness that a growing deafness would 
soon render him unable properly to discharge 
the duties of the office. 
the advanced age of eighty-five years. 

He was of an unsullied reputation, just and 
impartial as a judge, patient in investigation, 
and sincerely desir- 
ous of performing his 
whole duty. 

Charles Ewing suc- | 
ceeded Andrew Kirk- | 
patrick as Chief-Jus- 
tice in 1824. Kirk- 
patrick had rendered 
himself somewhat ob- 
noxious to some of 
the lesser lights of 
the bar, who imag- 
ined that he had be- 
come arbitrary « and 
dictatorial. It is true 
that he did at times 
manifest an  impa- 
tience at long argu 
ments, but it is more 
than probable that 
counsel had exhausted 
the case they were 
supporting long be- 
fore they were called 
to order by the Chief.- 
Justice. It is reported 
that while a member of the bar, who after- 
ward became an Associate Justice, was 
arguing some matter before the court, Kirk- 
patrick took his watch from his pocket, looked 


He died in 1849, at | 
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at it intently for a moment, and then deliber- | 


ately turned its face toward the speaker: 


Long arguments ave now prevented by arule | 


which limits the time of each counsel; but 


then no such rule existed, and no other | 


method could, perhaps, be so well adopted 

to stop the deluge of small talk, which must 

have annoyed a man so capaciously equipped 

mentally as was Kirkpatrick. The stronger 
54 
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members of the bar deprecated the action of 
the Legislature which refused to reappoint 
him. No one was more outspoken in de- 
nouncing this action than was Charles Ewing. 
He was not averse from receiving the appoint- 
ment, but he was unwilling to take the office 
in the character of an opposing candidate to 
the late incumbent. He objected to any 
change, even if he himself were to benefit 
therefrom ; and _ it 
was only when he 
ascertained that there 
was no chance of 
his predecessor _ be- 
ing retained that he 
‘| consented to accept 
the position. The 
change, however, re- 
sulted in the concur- 
rence by all parties in 
the sentiment that 
there was no _ fitter 
successor to Andrew 
Kirkpatrick than 
Charles Ewing. 

His grandfather was 
distinguished for his 
bravery at the battle 
of Boyne-water, where 
he fought for King 
William, who rewarded 
him for his courageand 
devotion by present- 
ing him with a sword. 
The son of this friend 
of King William came to New Jersey in 1718, 
and settled in Cumberland County, where he 
married a Miss Boyd, who became the mother 
of the future Chief-Justice, her only son, who 
was born in 1780. He graduated from Prince- 
ton College a first-honor man, entered the of- 
fice of Samuel -Leake, an eccentric lawyer, 
and in due course of time was licensed as an 
attorney and then as a counsellor. 

Charles Ewing was fully equipped for the 
performance of his duties as the head of the 
Supreme Court, and brought to the bench 
peculiarly fitting qualifications. He had 
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been educated in the office of a lawyer who 
was a great lover of the black-letter English 
law, and the pupil fully shared with his mas- 
ter in his admiration for the old 
He was a lawyer by instinct, and loved his 
profession, its studies and its practice. He 
had no liking for any innovations of modern 
times, and viewed with much jealousy any 
interference by the Legislature with the set- 
tled principles of the common law. Yet he 
was broad-minded enough to appreciate any 


teachers 


improvement, and did not hesitate, if his 
judgment approved, to adopt readily and 
heartily any change which might prove a 
benefit to the jurisprudence of the country. 
A case was decided in his court where he 
dissented from his two associates, and 
insisted upon an abrogation of an old com- 
mon-law rule. This was a great surprise to 
the bar at the time, but it carried out the 
idea that Chief-Justice Ewing was not so 
wedded to old rules that he could not change 
for better ones. His mind was naturally in- 
quisitive, and he was never satisfied with any 
mere cursory examination of subjects brought 
to his attention. A very large part of the 
business of the Supreme Court consisted in 
considering cases brought from Justices of 
the Peace by certiorari or otherwise. Many 
of these involved small amounts; but this 
made no difference with Chief-Justice Ewing: 
if there were any principle of law in the case 

- and he was sure to ascertain if there were 
any — his scrutiny was as searching and ex- 
haustive as if there were millions at stake. 
In his investigations he never rested until 
every possible authority had been examined 
and all doubt removed. His patience was un- 
tiring, and he listened apparently unwearied to 
the arguments of counsel, however prolix and 
uninteresting. His earnest and honest en- 


deavor was to learn the real merits of the 


case. His great honesty of purpose and 
integrity of action were striking character- 
istics of his nature. His character as a 


judge and as a citizen was unsullied by a 
stain, and in his action as a judge he was 
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possibly too strict in avoiding even the ap- | Associate Justice George K. Drake, and the 





He refused to receive any 
fee unless it was unmistakably and in express 


pearance of evil. 


terms allowed by the statute. The salary of 
the judges then was very small, and the ex- 
pense in attending the different circuits was 
very large. Lawyers who could afford it 
were in the habit of inviting the judges to 
their houses while attending court. But 
Chief-Justice Ewing invariably declined their 
invitations, so as to avoid the appearance of 
partiality. He was an excellent scholar, and 
a close student of other subjects than the 
law. In all the relations of private life he 
was all that could be desired, and left be- 
hind him a most enviable record. 

Mr. Ewing held the position of Chief-Jus- 
tice for one term of five years, and was then 
re-elected without opposition by the political 
party opposed to him, no one in fact being 
named as a competitor. In 1832, less than 
a year after his re-election, he was stricken 
down by cholera and died, to the great regret 
of all parties. He died as he had lived, a firm 
and decided Christian. 

Among the many cases decided by him, 
perhaps the most remarkable was that of 
Hendrickson vs. Decow; it was one which 
certainly elicited the greatest interest and at- 
tention. A very large element of the popu- 
lation of South Jersey was then, and is now, 
made up of Quakers. This sect, then and 
still, comprises among its members some of 
the very best citizens of the State, but had 
been hopelessly divided into two great bodies, 
called the Hicksites and Orthodox. The di- 
vision was well marked and clearly defined, 
and the quarrel between the two parties had 
assumed that rancor and discord to which re 
ligious contests too often descend. 

A controversy arose over a mortgage 
which was subjected to foreclosure in the 
Court of Chancery. Both parties claimed 
the fund, and it was finally submitted to the 
Chancellor to the true ownership. 
That official had been counsel for one of the 
parties, and. could not hear the cause. He 
called to his aid Chief-Justice Ewing and 


decide 














cause was tried before them as advisory 
masters. It was argued by the most dis 
tinguished counsel and in the most elaborate 
manner. A week was consumed in the argu- 
ment, and the testimony filled two large octavo 
volumes. 
theology were discussed; the government 
of the Quaker denomination was examined, 
and every possible argument which the 
acutest 
the profoundest learn- 
ing could dream of 
were brought into the 


When the day 


intellect and 


cause. 
of decision arrived, a 
most impressive scene 
The 


court-room was crowd- 


was witnessed. 
ed with quiet, unde- 
monstrative Quakers, 
who sat apparently im 
perturbable, with their 
hats on, but divided 
into two unmistakable 
antagonistic bodies. 
They attempted to re- 
tain thcir stoical calm- 
ness, but in vain ; com- 
pressed lips, gleaming 
eyes, and twitching 
features fully evinced 
the interested tumult 
which surged within 
their breasts. As the 
time approached for 
the delivery of the opinions, the silence be- 
came almost painful, only interrupted by the 
rustling of the paper held by the judges. The 
Chief-Justice first read his decision, written 
in the purest and best English, in his usual 


GEORGE 


calm, clear, and deliberate tone, incisively 
enunciating his view of the law which gov- 
erned the case, and discussing the facts 
involved. His opinion was masterly and 
convincing, and could by no means be mis- 
understood ; it was the pitiless, cold, logical 
argument of a judge dealing with problems 
of law, but couched in such courteous tones 


Questions of law, of fact, and of 
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and manner that even the defeated party 
could find no quarrel with it, nor with the 
Not so with Judge 
Drake ; he was equally clear and definite, but 
his opinion went further than the Chief- 
Justice's, and decided not only the principles 


man who pronounced it. 


of law involved in the case, but discussed 
the theological questions which divided the 
two religious bodies, and so exasperated the 


Hicksites, who lost, 
that they revenged 
themselves by taking 
the most — efficient 
means to prevent his 
re-election when his 
term expired. 

When the result 
was announced, the 


spectators most inter- 
ested rose, and quietly 
shaking one another's 
hands in their usual 
quaint fashion, Hicks- 
ite with Orthodox, left 
the room. 

George King Drake, 
an Associate with 
Chief-Justice Ewing, 
was born in Morris 
County on the 16th 
of September, 1788. 
He was the son of Col. 
Jacob Drake, a_ pa- 
triotic officer in the 
Revolutionary army. 
His mother was a near relative of Mahlon 
Dickerson, who has already been noticed, and 
the widow of George King, a member of one 
of the most respectable families of Morris 
County, after whom Judge Drake was named. 
He received his early education under the 
Rev. Amzi Armstrong, who at one time was 
the preceptor of Samuel L. Southard, and who 
had in his time, as pupils, some of the most 
distinguished men of the Republic. He en- 
tered Princeton College in due course of 
time, and graduated from that institution 
in 1808, having for his classmates Bishop 
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Meade of Virginia, George Wood, and Judge 
. Wayne of the United States Supreme Court. 
Immediately after graduation, he entered the 
affice of Sylvester Russell, a leading lawyer 
in Morristown, was licensed as an attorney 
in 1812, as a counsellor in 1815, and in 1834 
was made serjeant-at-law. So soon as he was 
licensed he began the practice of his profes- 
sion at Morristown. His practice steadily 
increased, and he won and secured the con- 
fidence of the community by his strict integ- 
rity,and commanded the respect of the bar 
and bench by his superior talents and close 
attention to the interests of his clients. In 
1823 he was elected a member of the House 
of Assembly, was twice returned by his fel- 
low-citizens of Morris County to the same 
position, and became the Speaker of the 
House during the last two years. Whilea 
member of the Legislature, in 1824 and 
1825, he was made Prosecutor of the Pleas 
for Morris County, and in 1826, still a member 
of the Legislature, was appointed an As- 
sociate Justice of the Supreme Court to suc- 
ceed Judge Rossell. While holding this 
office, and to meet the wishes of the mem- 
bers of the bar in the southern part of the 
State, he removed to Burlington, where he 
remained while on the bench. At the ex- 
piration of his term, the Hicksite Quakers 
combined with the political party opposed to 
him, and elected enough members of the 
Legislature to prevent his re-election. His 
defeat was deprecated by all parties, except 
those who were determined to be revenged 
upon him for doing that which he deemed to 
be his duty; and no one more strongly con- 
demned that action than did the gentleman 
who succeeded him, and who only consented 
to accept the office when he ascertained that 
his predecessor could by no possibility be re- 
elected. Judge Drake was tall and rather 
slender, but with a commanding presence. 
He was a clear-minded thinker, a good law- 
yer; not a brilliant man, but of excellent 
judgment, and good, sound, common-sense, 
and possessing a discriminating intellect of 
more than ordinary power, he easily grasped 


The Green Bag. 











the salient points in a case. 


His opinion in 
the great Quaker cause, to which reference 
has already been made, is perhaps as good an 
example of his mode of reasoning and of his 


ability as any other which he decided. He re- 
turned to Morristown after his term expired, 
and resumed the practice of his profession ; 
but his long absence from his former clientage 
interfered very materially with his success. 
His health had suffered from a very severe at- 
tack of rheumatism, from which he never en- 
tirely recovered. In the spring of 1837 he 
imprudently rode on horseback from Morris- 
town to Succasunna, after making a change 
of clothing, was seized with pleurisy, and 
died at the residence of his brother-in-law 
Dr. Woodruff. 

Joseph C. Hornblower, who succeeded Chief- 
Justice Ewing in 1832, was the first and only 
citizen born in Essex County who ever held 
that office. He was the son of Josiah Horn- 
blower, an Englishman, who came to New 
Jersey in early youth and settled at Belle- 
ville; a man of learning, a surveyor, and of 
great public spirit, identifying himself espe- 
cially with the educational interests of the 
community. He became a member of the 
Legislature of the Continental Congress, was 
a justice of the peace,and a Judgeof the Court 
of Common Pleas. Young Hornblower in 
boyhood was of a weak physical constitution, 
and could not therefore avail himself of all 
advantages for acquiring a superior educa- 
tion. Whatever, however, could be done for 
him in that direction was carefully afforded 
him. He finished his studies in the Orange 
Academy, at that time one of the best con- 
ducted and most celebrated institutions of 
learning in the State, and of which his father 
was one of the trustees. John McPherson 
Berrien, prominent in Southern politics, at 
one time Senator and at another Attorney- 
General of the United States, was a fellow- 
student at this institution. Mr. Hornblower, 
after leaving the Academy, was employed in 
New York by his brother-in-law, in some 
mercantile enterprise, but very soon deter- 
mined that he was fitted for a different life. 
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He accordingly entered the office of David 
B. Ogden, afterward a celebrated lawyer in 
the city of New York, and, after a course of 
five years’ study, was licensed as an attor- 
ney in 1803, became a counsellor in 1806, 
and subsequently sergeant-at-law. It is said 
that Mr. Ogden had so high an appreciation 
of the merits of his student that he offered 
him a partnership before he had finished his 
term of study. 

At the time when 
Mr. Hornblower be- 
gan the practice of 
his profession New- | 
ark was a long, strag- | 
gling town of perhaps | 
five thousand inhabi- 
tants. Its history had 
extended during a 
period of a little over 
a century. The old 
puritanic feeling and 
sentiments which 
dominated its first 
settlers was still there 
almost as strong as 
ever. Mr. Hornblower 
was physically a man 
of feeble health, not 
fitted for the severe 
struggle of life among 
a stern and pitiless 


people. He could 
only hope to succeed 
by the sheer force 


of his mental ability. His success was as- 
sured almost from the beginning. His com- 
petitors in the race, then in active business 
life in Newark, were no mean antagonists ; 
some of them were the very best lawyers in 
the State. But he proved himself equal to 
the task, and soon became a successful prac- 
titioner. In one line of his profession he was 
particularly eminent, and that was in the trial 
of causes and in addressing juries. He spared 
no pains to fit himself for the discharge of his 
duty as an advocate, and he became one of 
the ablest at the bar in New Jersey. 
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JOSEPH C. HORNBLOWER. 





In 1832 Chief-Justice Ewing died, and Mr. 
Hornblower became a leading candidate for 
the vacant position. By this time his reputa- 
tion as a lawyer and an advocate had become 
established. There were, however, those who 
objected to his appointment, and, perhaps, 
with good reason. He was a man of im- 
pulses, too quick in arriving at a conclusion, 
and too apt to permit his judgment to be 
swayed by his emo- 
tions. When once in- 
terested in a cause he 
made it his own; his 
client was the only 
injured party, and his 
eyes were closed to 
any arguments except 
those which aided in 
the establishment of 
what he considered the 
right. These charac- 
teristics, which cer- 
tainly did exist more 
or less, in Mr. Horn- 
blower’s mental make- 
up, were urged as 
strong objections to 
his appointment, and 
they were all that 
could be proved ; but 
| to those making them 

they were deemed in- 

superable. Notwith- 

standing the opposi- 

tion he was elected ; 
and while it is certain that he erred in the di- 
rections indicated by his opponents, yet his 
success as Chief-Justice was almost phenom- 
enal. He was too impulsive; he would fre- 
quently form incorrect judgments by yielding 
to first impressions ; but the impulses of his 
generous nature were so correct that he 
rarely failed in the end of doing entire justice. 
He was a learned lawyer, fertile in intellectual 
resources, his industry almost marvellous ; 
his inquiring mind was not satisfied with 
mere cursory examination, but would return 
again and again to the scrutiny. His pride of 
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opinion was great, but not obstinate; he was | 


willing to be instructed, and if in error the 
" nobility of his nature taught him how to ac- 
knowledge his mistake and make all needed 
reparation. He was a close student, and 
supplemented by research and _ industry, 
added to his native vigor of mind, what he 
had lost by the lack of educational advan- 
tages. His intellectual characteristics mani- 
fested through his whole career were quickness 
of perception, alertness in grasping the main 
prominent features in a case, and a readiness 
of expression. Ideas seemed to come too rap- 
idly, so rapidly sometimes as to obscure his 
mental vision and prevent a proper apprecia- 
tion of the real issue; but his sober second 
thoughts, and his willingness to listen and 
yield to logic and argument, prevented him 
from making any great mistakes. <A notable 
instance of this feature in his character was 
manifested in the proceedings connected 
with the trial of a man named Thomas 
Marsh indicted for murder. A building had 
been burned, and two human lives had been 
sacrificed. By the statute of New Jersey, 
this offence was a capital one. Marsh had 
been tried and convicted at a term of the 
Oyer and Terminer in Essex County, held 
by Justice Whitehead. During the trial his 
counsel became unmistakably insane. A 
motion was made for a new trial, and Judge 
Whitehead called to his aid Chief-Justice 
Hornblower, who heard the argument on the 
motion. He wrote an opinion denying the 
new trial; Judge Whitehead remonstrated, 
and presented such arguments to his chief 
that he was induced to reconsider his opin- 
ion. The new trial was granted, and Marsh 
was acquitted. 

Chief-Justice Hornblower settled the law 
in New Jersey in two most important par- 
ticulars, — one, that relating to challenges of 
jurors, and the other, that which governed 
the defence of insanity. Eliphalet M. S. 
Spencer had been indicted for murder, and 
Chief-Justice Hornblower presided at the 
trial. He prepared in advance an opinion 
on the subject of challenges, and, as the 
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clerk was about to call the jury, announced 
this opinion. He decided that there could be 
no challenge toa juror because he had formed 
or expressed an opinion in the case before 
the trial, unless it appeared that the “ opzw- 
ton expressed was out of ill will or malice to- 
ward the party.’ This opinion was approved 
by the full bench of the Supreme Court, after 
solemn argument. It is certainly contrary to 
the practice as it obtains to-day in many other 
States. If Chief-Justice Hornblower’s law, 
as laid down by him in Spencer’s case, gov- 
erned judges elsewhere, the miserable spec- 
tacle would not so often be witnessed, when 
days and sometimes weeks are spent in seek- 
ing for an incompetent jury. In the same 
case he also declared two opinions, — one 
of which is settled law in New Jersey, and 
the other open to criticism. One was his 
definition of that kind of insanity which 
ought to prove a sufficient defence in in- 
dictments for crime. He summed up his 
opinion on that point in these words in his ° 
charge to the jury: “If the evidence makes 
it clear to your minds, beyond a reasonable 
doubt, that the prisoner at the time was un- 
conscious that he ought not to do it, he is to 
be acquitted; but if not, then he cannot be 
acquitted on the ground of insanity, whether 
he was partially insane or not.” He utterly 
discarded the idea of moral insanity, and by 
his charge did not leave the prisoner a ghost 
of a chance for acquittal upon that ground. 
He was equally emphatic when he addressed 
the jury on the evidence which proved the 
intention of the defendant to commit mur- 
der. He held that the prisoner was guilty 
of murder, if at any moment of time before 
the deed was committed he intended to take 
the life of a human being; that it was not 
even necessary that the act should be the 
result of a previous determination, but that 
it was murder in the first degree if at the 
very moment the knife was plunged in the 
heart of the victim, or the pistol fired, the 
intention was formed to take life’ He made 
many other very important decisions, set- 
tling disputed principles, some of which 

















were overruled by his immediate successor ; 
but as a general rule, his opinions have re- 
mained unquestioned. He served two terms 
of office, and retired from the bench in 1846. 

He became a member of the Constitutional 
Convention which framed the Constitution of 
1844, and took a very active part in the de- 
liberations of that body, and was very influ- 
ential in shaping its action 
College of New Jersey 
conferred upon him 
the title of LL.D.; 
and after he left the 
bench the same insti- 
tution attempted to 
establish a law school, 
and made him one of 
the professors ; but the 
school was not suc- 
cessful, and Mr. Horn- 
blower in a measure 
resumed the practice 
of his profession. He 
did not meet with the 
success which might 
have been expected 
from his great experi- | 
ence and undoubted | 
high order of talent. 
He delivered some lec- 
tures in the law school 
at Princeton, and was 
not an idle man. 

He took a _ great 
interest in the public 
questions of the day, was an ardent politi- 
cian, supporting in his young manhood the 
Federalist party, then the Whig, and when 
the Republican party was formed threw him- 
self with all the forceful impulses of his na- 
ture into that organization. He died in 1864, 
in his eighty-seventh year. 

He was an easy and fluent writer, rather 
diffuse ; and his opinions, as printed, all bear 
the evidence of his strong, impulsive nature. 
He wrote well, logicaliy, strongly; if any 
criticism were made upon his decisions, so 
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far as literary merit is concerned, it would | 
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be that they sometimes lacked compactness 
and precision, were frequently disconnected, 
and seemed the result of a yielding to im- 
pulse, and not to logic and argument; but 


| his style was correct and often eloquent. 


In 1841 the | 
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He left quite a family : one of his daugh- 


| ters married Judge Woodruff, a judge of one 


of the Federal courts of New York ; another 
married Hon. Joseph P. Bradley, an Associ- 
ate Justice of the Su- 
preme Court of the 
United States; and 
one of his sons was 
a distinguished divine 
in the Presbyterian 
Church, and at one 
time a professor in the 
Alleghany Seminary. 

In 1838 the number 
of the Justices of the 
Supreme Court was 
increased from three 
to five. John Moore 
White was one of the 
two additions to the 
court. He was born in 
1770 at Bridgeton, in 
Cumberland County, 
studied law with Jo- 
seph Bloomfield, was 
, admitted as an at- 
torney in I79I, as a 
counsellor in_ 1799, 
and became sergeant 
in 1812. His educa- 
tion was quite limited, being that which was 
acquired by an ordinary English course. He 
began the practice of his profession at Bridge- 
ton, but removed in 1808 to Woodbury, where 
he ever after lived. He made himself fully 
acquainted with the legal principles relating 
to real estate, was a good surveyor, and was 
able to try any cause which related to boun- 
daries of land, or where the title to real estate 
was involved in an able manner. His rank at 
the bar, however, was not high, but his prac- 
tice was large and lucrative, and he was con- 
sidered a safecounsellor. In his early practice 
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the Attorney-General deputized counsel in the 
different counties to try criminal causes, and 
Mr. White acted as Deputy Attorney-General 
for many years in hisowncounty. In 1822 this 
practice was abrogated by a special act of the 
Legislature, which provided that the prose- 
cutors should be appointed by the quarter 
sessions ; but this act was repealed the next 
year, and the appointment of these officers 
vested in the joint meeting of the Legisla- 
ture. The Constitution of 1844 provided that 
they should be nominated by the Governor 
and confirmed by the Senate. In 1833 Mr. 
White was made Attorney-General, and held 
the office for five years. He prosecuted the 
pleas in several counties, as was then the cus- 
tom, and made avery successful officer. He 
preferred this position to that of Associate 
Justice; but in 1838 the Legislature gave 
the office of Attorney-General to another, and 
made him Associate Justice. He accepted 
the office rather reluctantly, believing, and not 
hesitating to express the belief to others, that 
he was not fitted for the position. However, 
he performed the duties of the place intelli- 
gently, and generally with success. He failed 
in one particular, and that a most important 
one: hischarges to juries were neither strong, 
nor were they calculated to aid them in the 
discharge of their duties. He was a con- 
scientious man, and aimed always at doing 
just what was exactly right ; his honesty cer- 
tainly never failed him. At the expiration 
of his term of office, having passed his three- 
score and ten years, he retired into private 
life, and died at the advanced age of ninety- 
one years. 

That short-sighted and wicked blunder, 
known in history as the Revocation of the 
Edict of Nantes, gave to this ‘country a 
body of immigrants of the very best char- 
acter, who have added greatly to the pros- 
perity of the nation. Among those French- 
men who were driven from their homes 
and who sought refuge in Holland was a 
family named Ryerse. It soon assimilated 
itself with the cold and phlegmatic Hol- 
landers to a certain extent, but it never lost 
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many of its French characteristics From 
this Huguenot family there came a repre- 
sentative to America in the person of Mar- 
tin Ryerse, who settled on Wallabout Bay 
in Long Island. Here he married Anetie 
Rapelje, the first white child born in Long 
Island, —a fact which the Canarsie Indians 
recognized by donating to her a large tract 
of land.. Martin Ryerse had four sons born 
to him by this marriage. Three of them 
went to New Jersey, and settled in different 
parts of the State, one of them finding a 
home in Hunterdon County. The family 
name by this time had been changed to 


Ryerson. From this son who went to 
Hunterdon County, was descended the 
father of Thomas C. Ryerson, who was 


born on his father’s farm at Myrtle Grove 
in Sussex County, in the month of May, 
1788. 

Young Ryerson had at first only the usual 
advantages of a common education, then 
afforded by an ordinary school in the coun- 
try. But when he was sixteen years old he 
began preparing for college, and in 1807 
entered the junior class in Princeton College, 
where he graduated in 1809. He then en- 
tered the office of Job S. Halsted in New- 
ton, where he remained for four years, — that 
being then the required term of studentship, 
whether the student were a graduate of 
college or not. He practised his profession 
at Hamburg, Sussex County, until the year 
1820, when he removed to Newton. In 1825 
and to the year 1827 he was a member of 
the Council from Sussex County, and in 
1834 was elected an Associate Justice of the 
Supreme Court. He was not a candidate 
for the office, and objected strongly to the 
removal of Justice Drake, of whom he was 
a warm personal friend. But the Hicksites, 
who were determined to prevent Drake’s re- 
election, ascertained that he could be de- 
feated with the aid of the members from 
Sussex County. They therefore nominated 
Ryerson, without his knowledge and against 
his consent, as he had urged the re-appoint- 
ment of Judge Drake. But the opposition 
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arising from the Quaker prejudice against 
him was so strong that Mr. Ryerson re- 
ceived the vote of a caucus of.the Demo- 
cratic party. The majority of that party in 
joint meeting was large; but one member 
from Sussex and other Democrats refused to 
stand by the caucus nomination, and Mr. 
Ryerson was elected by a very small major- 
ity. This was not due to any doubt of his 
ability and capacity, but to the feeling that 
it was wrong that an honest and capable 
judge should be punished for doing his duty. 
Ryerson was not aware of his election until 
he was notified of it by his friends in Trenton, 
and even then he would not accept until he 
received a letter from Judge Drake, in which 
he urged him to take the position, “and 
that promptly.” The arguments used by 
Justice Drake were successful, and Thomas 
C. Ryerson was sworn into office, as an As- 
sociate Justice of the Supreme Court, in 
February, 1834. He did not, however, hold 
it for a whole term, but died while in office 
in 1838. 

Judge Drake, in his letter urging his friend 
to accept the office, rejoiced that the place 
would be filled by one who would so act as 
judge that all might still confide “in the 
independence and integrity of the court.” 
This prophecy was fulfilled to the letter. 
Judge Ryerson was an officer of the strict- 
est integrity and of great independence. 
He was a first-rate lawyer, well equipped for 
the performance of the duties of his office. 
He was not quick in his perceptions, his 
mind partaking of that characteristic of the 
true judge, which enables its possessor to 
think well, judge wisely, and determine cor- 
rectly. His mind was peculiarly discrim- 
inating, his perceptions were judicious, and 
his conclusions were sound and reliable. He 
was not content with his first impression of 
a cause, but he required, or rather, perhaps, 
determined to give his thoughts time to form 
a determination which would be logical and 
judicial. 
of great candor, and conscientious in the dis- 
charge of his duties, both public and private. 
55 


He was a man of untiring industry, , 





His personal tastes and habits were simple 


and unostentatious. He was well pleased 
with sprightly talk, and had himself a fund 
of anecdote which he delighted to give his 
friends. He died at the early age of fifty ; 
his death, in all probability, being has- 
tened by the great industry which ever filled 
his life. 

William L. Dayton was the youngest man 
who ever sat in the Supreme Court, and, like 
Samuel L. Southard, was so well known in the 
political circles of the Republic that he is not 
often remembered as a judge. He was born 
in 1807 in Somerset County, from a most 
respectable family which had given several 
prominent men to the service of their coun- 
try. One of these was a general in the 
Revolutionary army, and another was a mem- 
ber of the Convention which framed the 
Federal Constitution, afterward a Speaker 
of the House of Representatives, and subse- 
quently Senator from New Jersey. Young 
Dayton had the best opportunities for ob- 
taining an education which the country could 
give in his time. His academic course was 
pursued under the tuition of celebrated 
teachers, and he was graduated at Prince- 
ton College in 1825. Neither his academic 
nor college life gave promise of his future 
greatness. He was rather dull, slow in com- 
prehending his studies, while in academy and 
college. He entered the office of Peter D. 
Vroom, one of New Jersey’s most accom- 
plished lawyers, as a student-at-law; was 
licensed as an Attorney in 1830, and as a 
Counsellor in 1833. He removed to Free- 
hold in Monmouth County, and remained 
there until he was appointed judge. He was 
not of robust health, and at one time was quite 
slender in person ; and perhaps this physical 
defect had some influence over his mental 
activity. He required impulses to arouse him 
to action. He was not what might be called 
an indolent man; his mind certainly was alert 
enough, but he did not by any means exert his 
full powers at all times. He was what might 
be called an unequal man; at times evincing 
great powers of intellect, especially when 
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obliged to act, think, and speak indepen- 
dently; at other times disappointing his 
friends, But he had within himself the ele- 
ments of greatness and when fully aroused, 
was equal to any emergency, and competent 
to grapple with the abstrusest principles. 

A lucky hit brought him prominently into 
notice as a lawyer in the early part of his 
practice in Freehold. He was retained to 
defend a client who was indicted for an as- 
sault and battery. Mr. Dayton feared that 
the defendant could not be acquitted on the 
merits of his case, and strove to find some 
technical point on which to base an argument 
to quash the indictment. He ascertained 
that the grand jury had not been legally 
summoned, moved to quash the indictment, 
_and his motion was sustained. The result 
was that every indictment found at that term 
was dismissed. This, of course, brought 
him very speedily into public notice ; clients 
flocked to his office, and his practice soon be- 
came very large. Political honors were early 
accorded to him. He was naturally an ambi- 
tious man; and rightfully so, for he was a 
born politician, and was fitted for public life. 
Such natures as his must necessarily find 
their true position, and whatever trammels 
may surround them, or obstacles withstand, 
the end is sure and certain. 

Monmouth was overwhelmingly Demo- 
cratic; young Dayton was a Whig, and it 
seemed a forlorn hope for any one of his party 
affiliations to seek the overthrow of the oppos- 
ing organization. But this was just the task 
which suited Dayton’s inclination. In 1837 
he was nominated by his party as its candidate 
for the Council. This placed him at the head 
of his ticket, and he succeeded not only in 
securing his own election but that of his 
fellow-candidates. A new field of endeavor 
was opened to his aspirations, and in this 
arena he was destined to gain his greatest 
glory, to win his brightest laurels. He was 
a young man, untried as a legislator; just 
thirty years old, and had never been in office. 
But at once he became the leader of his party 
in the Legislature, and prominent in all move- 





ments in the Council. It soon became 
patent to all thoughtful observers that the 
proper sphere for a man of Mr. Dayton’s con- 
summate abilities was in the domain of polli- 
tics, and here began a career of almost un- 
exampled activity and brilliant success. Mr. 
Dayton was a broad-minded patriot, of high 
resolve and honorable aims. He never de- 
scended to the low arts which too often char- 
acterize those who seek political preferment. 
He never did a mean act; he never sullied 
his life by baseness. 

It was while he was in the Legislature 
that the Circuit Courts of the various coun- 
ties were established, and the success of the 
plan was mainly due to his exertions. Alex- 
ander C. M. Pennington, a leading lawyer 
from Essex County, was a member of the 
Assembly while Dayton was in the Council ; 
and he prepared and presented the statute 
which provided for the adoption of this ad- 
mirable system. Mr. Pennington was an 
acute-minded lawyer, and fully competent to 
prepare such a law as was required for so 
radical a change in the jurisprudence of the 
State. Mr. Dayton was Chairman of the 
Judiciary Committee of the Council, and 
was charged with the duty of reporting and 
acting on the new statute. Doubtless it 
received his strictest scrutiny, and in all 
probability was improved by his additions 
and amendments. He heartily approved of 
it, and it became the law of the land. The 
result has fully demonstrated the correctness 
of Mr. Dayton’s judgment. The Courts of 
Common Pleas have been almost entirely 
abandoned by suitors who were obliged to 
seek redress by resort to civil suits. The 
Circuit Courts have received the fullest con- 
fidence of lawyers and their clients; even 
the Common Pleas have been remodelled, 
and lawyers of standing and learning placed 
at their head. One defect in the admirable 
system exists: the judges who are assigned 
to the larger circuits, with their duties in 
the Supreme Court and in the Court of 
Errors and Appeals, added to those of the 
County Circuits, are overworked men. 
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In 1838, while a member of the Council, 
Mr. Dayton was made an Associate Justice 
of the Supreme Court. He was then just 
turned of thirty-one ; but he soon manifested, 
notwithstanding his youth, his fitness for the 
position. He remained on the bench until 
Feb. 18, 1841, nearly three years, having 
been elected on the 28th of February, 1838 ; 
then he resigned and returned to his pro- 
fession. The moving cause of his resigna- 
tion was understood to be the fact that the 
salary of the office was not sufficient to meet 
the wants of his family. In the succeeding 
year the death of Mr. Southard, then Sena- 
tor, opened a door to the ambition of Judge 
Dayton. He was commissioned to the vacant 
office by William Pennington, then governor, 
in the interim of the Legislature, and was 
elected by that body at its coming session to 
fill the vacancy. He entered the Senate at 
a critical period in the history of the Whig 
party, to which he was attached, and which 
had elevated him to office. General Harri- 
son, who had been inaugurated in 1842 as 
President, had died, and John Tyler had suc- 
ceeded him. It was soon evident that Tyler 
intended to prove a traitor to the party which 
had elected him Vice-President, and Mr. Day- 
ton found himself almost immediately obliged 
to grapple with the embarrassments environ- 
ing his party in consequence of this defection. 
It was no easy task; and the new Senator was 
at once plunged into difficulties, which were 
intensified by the treason of the Vice-Presi- 
dent, and the very evident fact that the Whig 
party was fast losing its hold upon the power 
which the election of Harrison seemed to 
assure to it. His situation was most embar- 
rassing ; but his cool head, his equable tem- 
perament, his calm foresight, and his great 
ability enabled him to avoid the great dan- 
gers which would certainly have overwhelmed 
a more inferior man. He spoke but seldom, 
only when occasion demanded, and then he 
demonstrated that though so silent he was 
equal to any emergency. He very soon im- 
pressed himself upon his fellow-senators, and 
was placed upon important committees. At 





the formation of the Republican party he 
took an active part in shaping and mould- 
ing its policy, and became influential in that 
organization. In 1856 he was nominated as 
Vice - President, with General Fremont as 
President. The ticket was not favorably 
received by the thoughtful men of that party, 
many of whom were of the opinion that it 
would have been much better if the names 
had been reversed. No one, however, whose 
judgment was worth anything thought that 
the ticket would be successful; and it was 
not, but through no fault of the nominee for 
Vice-President. 

His term as Senator expired in 1851, and 
the Democratic party being then in power, 
he was succeeded by Commodore Robert 
F. Stockton. While in the Senate he meas- 
ured swords with some of the ablest men in 
that body, and did not hesitate to try his 
strength even with Daniel Webster. He 
lost nothing by the inevitable comparison 
between his efforts and those made by his 
antagonists in the debates. 

In 1857 he was appointed Attorney-Gen- 
eral by Governor Newell, his competitors 
for the appointment being Frederick F. 
Frelinghuysen, afterward Secretary of 
State, and Cortland Parker, one of the 
most distinguished lawyers the State ever 
produced. 

In 1860 Lincoln was elected President, and 
the eyes of every New Jersey Republican were 
turned toward Senator Dayton as a proper 
member of his cabinet. Lincoln would have 
appointed him, but for the reason that he be- 
lieved that under the circumstances other 
States than New Jersey had greater claims 
upon him in the selection of the members of 
his political family. But he determined to 
appoint him to such a prominent position as 
would show his appreciation of his merits 
and abilities. To use his own words: “I 
then thought of the French mission, and 
wondered if that would not suit him. I have 
put my foot down and will not be moved. 
I shall offer that place to Mr. Dayton.” He 
did offer the place to Mr. Dayton; it was 








428 


The Green Bag. 








accepted, and he found himself in the pos- 
session of the most important and embar- 
rassing embassy in the gift of the President. 
Paris swarmed with emissaries of the Con- 
federacy ; the Emperor of the French was 
more than half inclined to favor the South- 
ern government, and to recognize it as an 
independent sovereignty. He had already 
acknowledged that the Confederacy was en- 
titled to the rights of belligerents. 

With consummate tact, and with far-reach- 
ing foresight, Mr. Dayton thwarted the plans 
of the Southerners, and finally succeeded in 
inducing the French Government to adopt 
a policy of action which materially crippled 
the Confederacy and added greatly in for- 
cing the result. 

Mr. Dayton lived long enough in Paris to 
secure the confidence and respect of the Em- 
peror and of his court, and to render the most 
inestimable services to his own government. 
He died very suddenly on the first day of De- 
cember, 1864, before the war closed, but at a 
time when it required very little sagacity to 
understand that the end of the great struggle 
was near. 

Mr. Dayton’s service on the bench was 
short; it extended over a period of only 
three years. But it was long enough to 
teach his fellow-judges and the members of 
the bar that he was a safe judge, to whom 
the interest of suitors might be entrusted 
with perfect safety. He was not a learned 
lawyer ; he rather trusted to the strong com- 
mon-sense of his nature for aid than to the 
learning which could be obtained only from 
study. Still he was sufficiently acquainted 
with the principles of law gained from books 
to equip him for the performance of his 
duties as judge. He had the uncommon 
faculty of seizing the salient point in a 
cause, and of using it with great ability in 
reaching a conclusion. He disdained tech- 
nicalities, and refused to be governed en- 
tirely by mere forms. His broad-minded 
and capacious intellect must secure some 
fact, some principle in a cause submitted 
to him which was worthy of his observation. 





He was dignified and impartial, easy of ac- 
cess, pleasant and agreeable to all who ap- 
proached him. Few citizens ever filled higher 
places in the respect and admiration of the: 
people of his native State than did William 
Lewis Dayton. 

Daniel Elmer succeeded, by the appoint- 
ment of the joint-meeting, to the position 
vacated by the resignation of William L. 
Dayton. Hecame from one of the most in- 
fluential families of Cumberland County, 
numerous branches of which are still to be 
found in that county. He was the fifth 
Daniel, in regular descent, from the first 
of that name, who emigrated to New Jersey 
from Connecticut early in the eighteenth 
century, and became pastor of a Presbyterian 
church at Cohansey. Members of the fam- 
ily became distinguished as patriots in the 
Revolutionary army. It is claimed that the 
first settler in this country was a descendant 
of the Alymer who was a tutor to Lady 
Jane Grey, afterward Bishop of London, and 
who changed the name to Elmer. 

Daniel Elmer was born in 1784 at Bridge- 
ton, in Cumberland County. His father, 
who was in very moderate circumstances, 
died when his son was only eight years old, 
and young Elmer was obliged to struggle 
for his livelihood. Fortunately he found a 
generous friend in his grand-uncle, Dr. 
Ebenezer Elmer of Revolutionary fame, who 
provided for his young relative, but could 
not give him all the advantages of a collegiate 
life. His education was such as he might 
acquire in the common schools of his time, 
but his natural activity and industry enabled 
him to obtain by study the necessary equip- 
ment for his profession. He was employed 
in the clerk’s office of the county while he 
pursued his studies in the office of General 
Giles of Bridgeton, who was not only clerk 
of the courts, but also a practising attorney. 
The young student lost nothing by this ex- 
perience; his service in the clerk’s office 
made him acquainted with the routine of 
the practice, and brought him in contact 
with citizens from all parts of the county. 
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In this way Mr. Elmer was enabled to secure 
a large part of his clientage, after he was 
licensed. He finished his studies in 1805, 
after a course of five years, then required by 
the rules of the Supreme Court. In 1808 he 
received his counsellor’s license, and in 1828 
was made a sergeant-at-law. The removal of 
John Moore White to Woodbury was of mate- 
rial service to Mr. Elmer in his practice. He 
himself, at one time, contemplated a removal 
to another field; but, fortunately for his 
future, he relinquished the idea and remained 
at Bridgeton, where he lived all his life. He 
very soon obtained a large practice, but it 
was not of a character greatly to extend his 
knowledge of the abstruser principles of the 
law. His business was largely that of a collec- 
tion lawyer, and his studies were necessarily 
confined to such cases as he was compelled to 
try, arising from that character of business. 
He was not a well-read lawyer, in the accepta- 
tion of that phrase as applied to the knowl- 
edge of legal principles gained from general 
study. He examined all the cases within 
his reach, which were applicable to any suit 
he might have in hand. This, of course, 
did not fit him to grapple with every ques- 
tion which might meet a judge, in the dis- 
charge of the varied duties of his office, but 
it did prepare him admirably for any case in 
which the principles of mercantile law were 
involved. In 1841 he was made an Associate 
Justice of the Supreme Court, in the place 
of Judge Dayton. He was not a candidate 
for the position; but he was a Whig in polli- 
tics, and that party was in power. Daniel 
Elmer was a man of influence and power, a 
respectable lawyer ; and it was shrewdly sur- 
mised, at the time, that political reasons en- 
into the action of the Legislature 
It ought, 


tered 
which elevated him to the bench. 





however, to be said that he was not a poli- 
tician scheming for office, although decided 
in his views. He took the office rather re- 
luctantly, for more reasons than one; one of 
which, perhaps, was the consciousness that 
his training at the bar had not fitted him for 
the full performance of the duties of judge. 
He certainly did not come up to the full re- 
quirements of the position, but he made a 
very respectable officer. His opinions, while 
not evincing any great learning, are marked 
by good sense and sound reasoning. 

His ability as a lawyer and a judge was 
fully tested in the trial of Singleton Mercer, 
who was indicted for slaying Hutchinson 
Heberton. The offence was committed on 
the ferry-boat plying between Philadelphia 
and Camden. MHeberton was charged by 
Mercer with having seduced his sister, and 
was murdered in revenge for the wrong. 
The trial created intense excitement; Mer- 
cer was defended by the ablest counsel, and 
the public sentiment was strongly in favor of 
the defendant. Judge Elmer presided in the 
Oyer and Terminer, assisted by lay judges. 
He soon ascertained that the feeling which 
so generally pervaded the community had 
reached his Associates on the bench. The 
defendant was acquitted, notwithstanding a 
strong though impartial charge from the head 
of the court. 

In 1844 the Constitutional Convention 
was convened, and Judge Elmer was honored 
by being sent as'a delegate from Cumber- 
land County. After the convention had 
finished its labors, he was obliged, in con- 
sequence of failing health, to resign his office 
as judge. His great activity of life induced 
an attack of apoplexy from which he never 
recovered. He died in 1848, universally 
respected. 


* 
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LEGAL INCIDENTS. 


VIII. 
MINE OF WEALTH IN A MULE. 


« IL ELLO, Bob, how’s the mule?” 
“ First-rate.” 

“ Still alive and eating against the writ?” 

“ Yes, the mule’s all right, and as lively as 
when I first took charge of him.” 

“ Well, I guess I’d better take another re- 
ceipt from you, Bob, to keep the sheriff's 
records straight,” said Under-Sheriff Long, 
in an official talk with R. T. Scott, who 
chanced to drop into the sheriff’s office re- 
cently to report that he was alive, and that 
he still recognizes the red tape which is at- 
tached to an old mule. Mr. Scott signed the 
following paper : — 

I, R. T. Scott, do hereby certify that of the two 
mules that were left in my charge by Thomas Cun- 
ningham, Sheriff of San Joaquin County, in 1872, 
and which mules, I was informed, belonged to the 
estate of M. Capurro, insolvent, one died in the 
year 1878. ‘The other is still at this date alive and 
doing well, considering age and infirmities incident 
thereto ; the said mule being now to my certain 
knowledge about thirty years old ; nevertheless I am 
still holding the said mule subject to the orders of 
Thomas Cunningham, Sheriff. 

R. T. Scorr. 


Dated Stockton, Nov. 14, 18go. 


The story of the mules is interesting to 
show how property can be tied up in litiga- 
tion. Somewhere about 1864 M. Capurro 
was a well-to-do business man of this city, 
owning a fine team, which was engaged in 
hauling freight to the mountains, and a horse 
and dray, which the owner used about the 
city. Hard luck came upon the pioneer, 


however ; and along in 1866, when C. C. Ry- 
nerson was sheriff, an attachment was issued 
against M. Capurro’s property, and the mule- 
team and horse and dray were taken in charge 
by the officer. 








The owner claimed a pair of mules as ex- 
empt property under a law exempting a pair 
of animals for a teamster, and also set up a 
claim to his horse and dray, which were the 
means of his livelihood. Then commenced . 
a legal fight, and in a little while the Stock- 
ton man was forced into insolvency under 
the United States laws. He finally won in 
his fight for the horse and dray ; but the pair 
of mules claimed as exempt for a teamster 
were tied up in litigation, which has never 
been settled. 

The sheriff then in office held the ani- 
mals under a writ of attachment, and when 
he went out of office in 1867 the mules were 
delivered to his successor, Freeman Mills. 
Two years later Sheriff Mills gave the ani- 
mals to the next sheriff, George C. Castle; 
and in 1872, when Sheriff Cunningham went 
into office, the mules were given over with 
the books and records and property under 
attachment. 

Sheriff Cunningham placed the mules in 
the charge of R. T. Scott, and he kept the 
animals together until one died in 1878. The 
other animal is fat and healthy, and promises 
to live to the end of the century, but not to 
the close of the litigation. 

Allowing the sheriff's keeper $3 per day, 
which is the limit fixed by law for the pay 
of keepers, the surviving mule is charged 
with $28,280 costs. If the mule is charged 
with ranch fees at $2 per month, the bill 
against the animal struggling to outlive the 
courts is $576. Adding $144 for ranch fees, 
chargeable against the one that grew tired 
of the law’s delay and died, would make a 
bill for ranching to be collected out of the 
only property remaining, the lone mule, 
$720. — Stockton Independent. 
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CHINESE 


HE course of American politics, we 
usually acknowledge, is like a stream 
flowing over shifting sands, — liable to get 
a little muddy and sometimes to change its 
channel; but in contrast to this we point to 
our courts of justice, apart from turmoil, in- 
accessible to bribes, unswerved by the stress 
of party conflict. The Chinese have studied 
these courts, and though they can hardly 
pretend to have mastered the mysteries of 
their intricate apparatus, it strikes our critics 
that no system could be more skilfully de- 
signed for the purpose of defeating justice. 
A court consists of three elements, — bench, 
bar, and jury, — the second and third appar- 
ently serving no other ends than to prevent 
law and to screen the guilty. In China, where 
there is neither bar nor jury, the processes 
of law are not only more expeditious, but, as 
the Chinese assert, more certain. In their 
eyes the jury is open to three objections: 
(1) while the weighing of evidence requires a 
trained mind, the jurors are chosen at ran- 
dom and are chiefly uneducated men; (2) 
their verdict is required to be unanimous, 
making conviction next to impossible in cases 
that admit of a difference of opinion; to 
secure impartiality, they are required to de- 
clare beforehand that they have formed no 
opinion on the subject; they are accordingly 
men who either do not read or do not reflect. 
In addition to these objections, much time is 
lost in impanelling a jury; and then the 
judge has to instruct them how to under- 
stand the evidence. Why not permit the 
judge and a couple of assessors to pass on 
the facts in the first place? It is amusing 
to an Oriental to learn that these jurors are 
locked up and deprived of food in order to 
compel them to agree, and that one man 
who can endure hunger longer than the 
others may thereby procure the release of a 
prisoner. Such is the palladium of our liber- 
ties, — an institution which ranks among the 
noblest privileges of Magna Charta! As for 
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the bar, in the estimation of the Chinese its 
theory is thoroughly immoral, and the prac- 
tice founded on it is a game of trickery and 
deceit. One of our great writers gives a 
comical picture of a judge who averred, 
when he had heard one side, that he could 
understand the case, but who always suffered 
from a confusion of ideas when he came to 
hear the other. The function of a lawyer is 
to compel a judge to hear the other side. 
The lawyer, however, is by the rules of his 
profession permitted to present only a one- 
sided view of the case. He seeks not the 
triumph of right, but the success of his client. 
The opposing counsel strives to determine 
the court in a contrary direction, and between 
these contending winds the arrow of justice 
will not fail to go straight to the mark! 
Each advocate browbeats the other’s wit- 
nesses ; he lays snares for the unwary; and 
to weaken their testimony he does his best 
to ruin their reputations. One who has the 
gift of eloquence appeals to the sympathies 
or prejudices of the jurors, who, being unso- 
phisticated men, are liable to be carried away 
by his oratory. He- acquires a name for 
power over a jury, and the litigant who can 
offer him the heaviest fee is almost sure to 
win his suit. What an original scheme for 
the promotion of even-handed justice!’ In 
some of our courts our visitors see a statue 
representing a blindfolded goddess holding 
aloft a pair of scales. That emblem expresses 
perfectly the Chinese ideal of the character 
of a judge; but to express ours it ought to 
exhibit the counsel for the litigants as doing 
their best by surreptitious means each to 
turn the scale in his own favor. The task of 
weighing rival claims in such circumstances 
must transcend even the powers of a goddess. 
By means of these aids to justice rogues are 
set free to prey on society; wills of honest 
testators are broken ; creditors are defrauded 
of their dues; and more than all, through 
this cumbrous machinery the processes of law 
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are rendered so expensive that the poor are 
deterred from attempting to defend their 
rights. Whatever else our Chinese visitors 


| may borrow, they are pretty certain not to 
transplant either bar or jury. — Forum. 





THE LAW AND AUTHORS IN THE OLDEN TIME. 


HE agitation now going on as to the 
suppression of certain books, by cer- 
tain authors, recalls to mind the thought 
that authors and their books have in all 
times suffered more or less at the hands of 
the law. In the olden times they certainly 
fared much worse than at the present day ; 
and a few instances of the manner in which 
the majesty of the. law was vindicated in 
former days may prove of interest to the 
readers of the “ Green Bag.” 


In June, 1599, by order of Archbishop 
Whitegift and Bishop Bancroft, nearly all 
the copies of Christopher Marlowe’s transla- 
tion of Ovid’s Elegies, with Sir John Da- 
vies’s Epigrams (1596), were condemned 
to be burned at Stationers’ Hall. The few 
existing copies of the little volume contain- 
ing these two performances are worth from 
six to eight guineas each, An old writer 
tells us that, by command of the Pope, and 
with the consent of the whole clergy of Eng- 
land, the Bishop of Rochester preached in 
St. Paul’s Churchyard against Martin Luther 
and all his works, and denounced those 
persons as accursed who kept any of his 
books, of which many were burned during 
the sermon. In 1617 James I. published 
his famous “ Declaration to his Subjects 
concerning Lawful Sports,” sanctioning the 
public enjoying certain recreations and pas- 
times on the Sabbath, and positively ordering 
all parochial incumbents to make his per- 
mission known in their respective churches, 
of pain of the king’s displeasure. On March 
10, 1643, twenty-six years after its publica- 
tion, this royal book was burned by the com- 
mon hangman, in Cheapside, in pursuance 





of a resolution of both Houses of Parliament, 
which commanded all persons having any 
copies of that work in their hands to deliver 
them forthwith to be burned according to 
the order. For writing his “ Altrare Chris- 
tianum” (1637) and “ Sunday no Sabbath,” 
Dr. Pocklington was deprived of all his 
livings, dignities, and preferments, disabled 
from ever holding any place or dignity in 
church or commonwealth, and prohibited 
from ever coming within the verge of the 
king’s court, and his works were ordered 
to be burned by the common hangman. “I 
am afraid,” says Southey, “that this act of 
abominable tyranny must mainly be attrib- 
uted to Archbishop Williams, who revenged 
himself thus for the manner in which Dr. 
Pocklington had foiled him in a contro- 
versy.” On August 27, 1659, all Milton’s 
books were burned by the common hang- 
man, according to an order altogether worthy 
of the prince who had Cromwell’s moulder- 
ing bones taken up and exposed on a scaf- 
fold. Dr. J. Drake's very curious “ Historia 
Anglo-Scotica, or Impartial History of the 
Kings and Kingdoms of England and Scot- 
land, from William Conqueror to the Reign 
of Queen Elizabeth” (1703), was ordered to 
be burned by the common hangman. The 
Scottish Parliament having pronounced Wil- 
liam Attwood’s work entitled “The Superi- 
ority and Dominion of the Crown of England 
over the Crown of Scotland” (1704), to be 
scurrilous and full of falsehoods, commanded 
it to be burned by the hangman of Edin- 
burgh. When Linnzus first published his 
works, the Pope ordered them to be burned; 
but some time afterward his holiness un- 
seated a professor of botany for being igno- 
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rant of the writings of that illustrious Swede. 
In France, in 1790, above 4,194,412 books, 
which were in the suppressed monasteriés, 
were burned. Two millions were on theology, 
and 26,000 were manuscripts. In the city 
of Paris alone 808,120 volumes were burned. 

A gentleman named Collingbourne was 
executed on Tower Hill for the following 
couplet, alluding to Catesby, Ratcliff, and 
Lovel giving their advice to Richard IIL., 
whose crest was a white boar: — 


“ The cat, the rat, and Lovel our dog, 
Rule all England under a hog.” 


The unfortunate versifier having been 
hanged, was cut down immediately, and his 
entrails were then extracted and thrown into 
the fire ; and all this was so speedily per- 
forméd that, as Stow says, when the execu- 
tioner pulled out his heart, “he spake and 
said, ‘Jesus, Jesus!’” W. Thomas, author 
of “A Historie of Italy, a Boke Excedyng 
Profitable to be Redde” (1549), enjoyed the 
confidence of Henry VIII. and Edward VL., 
but was hanged by order of Queen Mary, for 
the bitterness he evinced toward the Pope and 
others in that curious and now very scarce 
book. The printer of a work entitled “ Dole- 
man’s Conferance about the next Succes- 
sion to the Crown of England” (1594), was 
hanged, drawn, and quartered ; and it was en- 
acted by the 35th of Elizabeth that whoever 
should have this book in his house should 
be condemned as guilty of high treason. 
Cardinal Allen, Sir Francis Englefield, and 
Father Robert Parsons the Jesuit are sup- 
posed to have written this work, the object 
of which was to support the title of the 
Infanta against that of King James, after 
the death of Elizabeth. It is now so very 
rare that as much as fifteen pounds has 
been paid for one of the few copies that 
exist ; and even an imperfect copy has been 
sold for £1 10s. Archbishop Laud was be- 
headed for compiling Charles I.’s “ Book of 
Sports” (1633). Jacques Boulay, canon of 
St. Pierre en Pont, wrote “Le Vigneron 
Frangais” (1723), containing an excellent 

56 





account of the French vineyards, and so 
faithful an exposure of the frauds and adul- 
terations practised by the growers and sell- 
ers, that tradition says he was found one 
fine morning hung up in the midst of his 
own vineyard, as a public warning to those 
who make people too wise by telling the 
tricks of trade. Campbell the poet called 
Bonaparte the literary executioner, because 
Palm the bookseller was executed in Ger- 
many by order of the French. 

George Withers the poet was imprisoned 
for several months in the Marshalsea, as a 
punishment for the offence he gave by his 
satires, in a little book entitled ‘ Abuses 
Stript and Whipt” (1633). In James II.’s 
reign Richard Baxter, the eminent divine 
and nonconformist, was committed to the 
King’s Bench by a warrant from the detest- 
able Judge Jeffries, who treated this worthy 
man, at his trial, in the most brutal manner, 
and reproached him with having written a 
cartload of books, “every one as full of sedi- 
tion and treason as an egg is full of meat.” 
Bussy Rabutin, maliciously betrayed by the 
Marchioness of Beaume as the author of 
“Amours des Illustres de France,” pub- 
lished at Cologne in 1717, was sent to the 
Bastile, and then exiled seventeen years on 
his own estate. 

Thomas Wilson, who was seized at Rome 
and thrown into the Inquisition in conse- 
quence of the heresies contained in his “ Arte 
of Rhetorique, for the use of all such as are 
Studious of Eloquence” (1553), would have 
been burned if the prison itself had not taken 
fire; for the people then broke open the 
doors, that the prisoners might save their 
lives if they could, and Wilson made his es- 
cape. Henry Stephens the printer was con- 
demned to be burned for publishing a work 
entitled “ Introduction au Traité de la Con- 
formité des Mervailles Anciennes avec les 
Modernes ” (1566), which is so full of amus- 
ing anecdotes and satire against monks, 
priests, and popes, that many authors have 
been tempted to extract from it without 
acknowledgment. While Charles II. had the 
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portrait of Hobbes on the wall of his bed- 
room, in reverence of his aristocratical prin- 
ciples, the bishops were strongly urging the 
necessity of burning him, in abhorrence of 
his religious doctrines. 

For writing “ An Appeal to Parliament, 
or Zion’s Plea against the Prelacy” (1628), 
Dr. Alexander Leighton was twice publicly 
whipped and pilloried in Cheapside, his ears 
cut off, his nose twice slit, his cheeks 
branded with red-hot iron, and he was also 
eleven years imprisoned in a filthy dungeon 
in the Fleet. William Prynne lost his ears 
for writing “ Histrio-Mastix; the Player’s 
Scourge, or Actor's Tragedie” (1633), a 
scarce and famous work in two volumes. 
The recent recommendation of his works in 
the “Oxford Tracts” has brought them 
again into considerable demand. 

Queen Elizabeth being enraged at a book 


that was written against her, and which she | 


did not believe was penned by the person 
whose name appeared on the titlepage, 
declared that she would have him racked to 
discover its real author, “ Nay, madam,” 
said Bacon, “ he is a doctor ; never rack his 
person, rack his style. Let this pretended 
anthor have pen, ink, and paper, and help of 
books, and be enjoined to continue his story ; 
and I will undertake, by collating the styles, 
to judge whether he were the author or not.” 
Voltaire, when at Berlin, wrote an epigram 
on his patron and host, the King of Prussia. 
for which he was rewarded with a flogging 
on his bare back, administered by the ser- 
geant-at-arms, and was compelled to sign 





the following curious receipt for the same: | 


“Received from the right hand of Conrad 
Bachoffner, thirty lashes on my bare back, 
being in full for an epigram on Frederick 
the Third, king of Prussia. Vive /e Roi.” 

The present King of Prussia conversing 
with George Kerwegh, a celebrated poet of 
very liberal opinions, said, “I have to be 
faithful to my mission as a king, and I de- 
sire that you may be faithful to yours asa 
poet, for I do not like want of character. 
A warm opposition, founded upon convic- 








tion, pleases me; and I therefore like your 
poetry, although it sometimes contains a 
bitter dose for me.” 

Milton, in his “ Treatise for Unlicensed 
Printing,” shows that in Greece and Rome 
no books were prohibited which did not 
blaspheme the gods or were not libellous. 
And passing on through the times of the 
Emperors, after Christianity had been pub- 
licly established, he finds a similar indul- 
gence of all books not blasphemous or 
calumnious ; for even heretical works were 
not prohibited till they had been condemned 
by a general council. But about the year 
800 he finds this course altered, and the 
origin of the invention of licensing books. 
At one period in France it seems that works 
on any subject, no matter what, were obliged 
to be written in a religious strain, to Insure 
the quiet publication of them. Addison, 
writing from Paris in 1699, remarks that 
‘as for the state of learning here, there is no 
book that comes out that has not something, 
in it of an air of devotion. Dancier has 
been forced to prove his Plato a very good 
Christian before he ventures upon his trans- 
lation; and has so far complied with the 
taste of the age, that his whole work is over- 
run with texts of Scripture, and the notion 
of pre-existence supposed to be stolen from 
two verses of the prophets.” Dr. Johnson 
justly observes, that “if nothing may be 
published but what civil authority shall have 
previously approved, Power must always be 
the standard of Truth.” It is rather re- 
markable, however, that the Doctor never- 
theless advocates the punishment by law of 


| authors who murmur at the government, or 


are sceptical in theology. 

A modern writer very truly remarks that, 
“ notwithstanding the vast increase of knowl- 
edge in the departments of physical science, 
and the partial demolition and decay of some 
ethical errors (the causes of great practical 
unhappiness), the cause of intellectual inde- 
pendence is not yet gained. The right of 
free thought is not so firmly established, that 
we have nothing more to learn or to suffer in 














XUM 





its behalf. There is, it is true, no room to | 


doubt that the Reformation in religion, by 
relieving mankind from the incubus of one 
sole infallible authority, has materially im- 
proved the condition of society morally, 
scientifically, and politically, no less than in 
its relation to the point originally at issue. 
We are in no immediate likelihood of such a 
crusade against science as that directed by 
the Church in Galileo’s time against the 
Copernican system ; but though knowledge, 
or rather the improved moral feeling that 


knowledge brings with it, has gained this tri- | 
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things considered, there is not as much evil 


| disposition manifested in the intolerance 


umph, yet is the human mind itself a com- | 


bination of the same passions, obeying the 
same laws, and ready at any moment to mani- 
fest, we fear, the same passions, whenever the 
opportunity arises for the assertion of self- 
interest. We ask ourselves whether, all 


with which rival sects persecute and plague 
each other in this much-lauded nineteenth 
century, as was displayed by the persecu- 
tors of the Galileos in the sixteenth? The 
fagot and the cord, it is true, are no longer 
permissible instruments of religious or polit- 
ical controversy, as in the times of Huss 
and Servetus; but the ingenuity of power, 
whether lodged in church, state, or public 
opinion, has employed other methods of en- 
forcing silence scarcely less painful to the 
mind of the sufferer.” In fact, the law no 
longer pillories an author who writes to the 
distaste, or, like poor Defoe, above the com- 
prehension, of the powers that be, because 
it no longer pillories any one; but the im- 
prisonment and the fines remain in force. 





LONDON LEGAL LETTER. 


LONDON, August 5, 1891. 

 Tadoiarncd and everything connected with 

the administration of justice 
as the long vacation approaches. ‘The vacation 
lasts from the 12th of August to the 24th of Octo- 
ber, so that those whose minds and bodies are 
wearied with the stress and anxieties of legal work 
have ample time to recruit their faculties and brace 
their powers for fresh conflict. Men in large prac- 
tice generally avail themselves of the entire period 
for a lengthened holiday ; men with a little work 
who would like more, and some of those with 
none who aspire to a more extended usefulness, 
remain in town in the hope that something may 
turn up. At one time such abnegation was re- 


| never more thoroughly in his element than when 
| entertaining a large party at a hare-drive in his High- 
languishes | 


land shooting. Golf is a game which has of late 
been making extraordinary strides in popular favor ; 
always a national pastime of high repute in Scot- 
land, it is only quite recently that the English mind 
has become keenly alive to its charms. I men- 
tion this because a very large number of barristers 
have become enthusiasts in golf; of this company 
is the popular Queen’s Counsel, Mr. B. B. Finlay. 
Among politicians the sport has no such zealous 


| champions as the Rt. Hon. A. J. Balfour, Chief Sec- 


tary for Ireland ; indeed, the Irish members some 


| time ago complained that the Chief Secretary 


garded as an ardent token of industry and ap- | 


plication, but the custom has now become so 
common that a barrister’s attendance at his cham- 


ber during the recess has ceased to evoke particular | 


admiration. Very many of our judges and leading 
counsel are enthusiastic sportsmen. Sir Henry 
James, Q. C., M. P.; Mr. Murphy, Q. C.; the 
genial and witty Frank Lockwood, not to mention 
others, — are all devotees of the gun. Mr. Bigby, 
Q. C., one of the leaders of the Chancery Bar, is 


played golf when he should have been weeping 
over their woes. 

The amount of legal and ecclesiastical patronage 
which has fallen to the lot of the present govern- 
ment is almost unparalleled: the Liberal lawyers 
have been heaving many a sigh during the past few 
years, as one valuable office after another has be- 
come vacant and been filled by their Conservative 
rivals. Since I wrote last, yet another coveted piece 


| of preferment has been dangled before the wistful 


gaze of the bar; after constant rumors on the sub- 
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ject, a statement appeared in the “ Times ” the other 
day to the effect that it was now practically settled 
that the Recorder of London, Sir Thomas Cham- 
bers, Q. C., would shortly retire. As this vacancy 
had been so often predicted, most people believed 
the intimation in question to be final, and a number 
of names suggested themselves for the appointment. 
The most likely candidate was, in influential 
quarters, considered to be the Judge Advocate- 
General Sir William Mariott, Q. C., senior mem- 
ber fer Brighton ; but just as curiosity was at its 
height, the veteran Recorder took an opportunity 
of flatly contradicting the statement that he in- 
tended to retire. A curious feature of the case 
was the action taken by Sir William Charley, the 
Common Serjeant. He was piqued at no one 
proposing himself as a likely successor to his 
superior, Sir Thomas Chambers; so reflecting 
that he must strike a blow on his own account, 
he published a statement setting forth the tra- 
ditional right of the Common Serjeant to be 
promoted to the higher office, on its becom- 
ing vacant. ‘This extraordinary proceeding has 
been commented on by the press in the severest 
manner. 

An extraordinary amount of public interest has 
been excited over the case of Mrs. Cathcart, a lady 
of large fortune and eccentric habits ; her husband 
presented a petition in lunacy against her, seeking 
to have his wife pronounced a lunatic. ‘The en- 
quiry which took place before one of the masters 
in lunacy, Master Bulwers, and a jury was ex- 
tremely prolonged, and was remarkable for the 
number of sharp conflicts between the distinguished 
counsel engaged in the case. Sir Henry James 
appeared for Mr. Cathcart, while Sir Charles 
Russell represented the lady. Sir Charles had to 
admit, in opening his client’s case, that she had a 
“bee in her bonnet ;” but in fact Mrs. Cathcart’s 
eccentricities and delusions were proved to be very 
numerous and deeply rooted. Most people who 
had watched the case carefully, assumed that the 
husband’s petition would be granted, when, to their 
surprise, the jury at the conclusion of the hearing 
pronounced Mrs. Cathcart sane ; probably the 
kindly jurors wished to err on the safe side, and 
there is no doubt the verdict was an extremely popu- 
lar one, as a sort of impression got abroad at one 
time that the proceedings were a plot to have a 


wealthy and highly intelligent lady placed under 
most uncalled for restraint. 

The authorities at St. Paul’s Cathedral can now 
breathe freely. Many visitors from your shores 
have admired the magnificent Reredos which now 
befittingly adorns the chancel, and whose erection 
is only part of a larger scheme for decorating the 
interior of the great Metropolitan Cathedral. The 
Reredos, however, was a source of intense sorrow 
to asmall section of ultra-Protestants, who resolved 
to bring the question of its legality before a court 
of law. Accordingly two “ representatives,” under 
the provisions of the Public Worship Regulation 
Act, 1874, were sent to Dr. Temple, the Bishop of 
London, — one complaining that the Dean and 
Chapter of St. Paul’s had set up ona reredos in the 
Cathedral figures which tended to encourage ideas 
and devotions of an unauthorized and superstitious 
kind, and were unlawful; the other repeated the 
former complaint, and alleged that the figures had in 
fact encouraged such ideas and devotions as before 
alluded to. The Bishop replied to the first rep- 
resentation by stating that having considered the 
whole circumstances of the case he was of opin- 
ion that proceedings should not be taken. His 
reasons were that the question of principle had 
been already decided in a previous case ; that liti- 
gation in such matters even when necessary to 
decide an important point is a great evil, causing 
irritation and party strife, and that in the present 
case it would cause more mischief to the church 
at large than benefit. As to the second representa- 
tion, he observed that the questions it raised were 
substantially the same as those in the first. The 
complainants in both cases applied for a mandamus 
to compel the Bishop to direct proceedings to be 
taken. The Court of Queen’s Bench having, after 
very carefully considering their judgment, granted 
the mandamus, the Court of Appeal promptly set 
the order aside; the decision of the Court of 
Appeal has just been affirmed by the House 
of Lords. The final settlement of the matter in 
favor of the Dean and Chapter gratifies every one 
except the promoters of the absurd suit. 

I hear that Sir Charles Russell is about to start 
on a tour to San Francisco, that he may see 
his sister who is Mother Superior of a convent 
there. It is stated that the brother and sister have 
not met for upward of thirty years. on 
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The Editor will be glad to receive contributions of | men, you will be occupying a space about six by two 
articles of moderate length upon subjects of | beneath the sod, and the green grass and those beau- 
interest to the profession; also anything in the | tiful flowers will be growing above your lowly head 
way of legal antiquities or curiosities, facetic, “The sentence of the court is that you be taken 
anecdotes, ete. | from this place to the county jail; that you be there 

| kept safely and securely confined, in the custody of the 
sheriff, until the day appointed for your execution. — 
Be very careful, Mr. Sheriff, that he have no oppor- 


CORRESPONDENT in Colorado kindly | tunity to escape, and that you have him at the ap- 
| 


THE GREEN BAG. 


sends in the following : — pointed place at the appointed time.—That you be so 
kept, Jose Maria Martin, until — Mr. Clerk, on what 
day of the month does Friday about two weeks from 
DEAR S1R,—The following death-sentence was de- | this time come? March 22, your honor. Very 
livered by Judge Kirby Benidict, who was for thirteen | well —until Friday the 22d day of March, when you 
years an Associate Justice of the Supreme Court of | will be taken by the sheriff from your place of con- 
New Mexico, and is reported in the minutes of the | finement to some safe and convenient spot within 
Bar Association of New Mexico for the year 1890. A | the county — That is in your discretion, Mr. Sheriff; 
Mexican, Jose Maria Martin, was found guilty of an | you are only confined to the limits of the county,— 
atrocious murder at the District Court in Taos, and | and that you there be hanged by the neck until you 
Judge Benidict sentenced him as follows: “Jose Ma. | are dead, and — the court was about to add, Jose Maria 
Martin, stand up — Jose Ma. Martin, you have been Martin, ‘ may God have mercy on your soul,’ but the 
indicted, tried, and convicted by a jury of your coun- | court will not assume the responsibility of asking an 
trymen, of the crime of murder, and the court is now All-Wise Providence to do that which a jury of your 
about to pass upon you the dread sentence of the law. | Peers has refused to do, The Lord could n’t have 
As a usual thing, Jose Maria Martin, it is a painful | ™ercy on your soul. However, if you affect any 
duty for the judge of a court of justice to pronounce | religious belief or are connected with any religious 
upon a human being the sentence of death. There | Organization, it might be well enough for you to send 
is something horrible about it, and the mind of the for your priest or your minister and get from him, 
court naturally revolts from the performance of such | well, such consolation as you can ; but the court ad- 
a duty. Happily, however, your case is relieved of | vises you to place no reliance upon anything of that 
all such unpleasant features, and the court takes posi- kind. Mr. Sheriff, remove the prisoner.” 
tive delight in sentencing you to death. This sentence was never carried out, as before the 
“You are a young man, Jose Maria Martin ; appar- day of execution Jose Maria Martin broke jail and 
ently of good physical constitution and robust health. | Was heard of no more. 
Ordinarily you might have looked forward to many 
years of life, and the court has no doubt you have, and 
have expected to die at a green old age; but you are 
about to be cut off in consequence of your own act. 


Editor of the“ Green Bag” : 





Jose Maria Martin, it is now the spring-time ; in a LEGAL ANTIQUITIES. 
little while the grass will be springing up green in 
these beautiful valleys, and on these broad mesas | Tosacco users had a hard time of it under the 


3lue Laws of Connecticut, as witness the following 
stringent regulations : — 

*« Forasmuch as it is observed, that many abuses 
are crept in, and comitted by frequent taking of 


and mountain sides flowers will be blooming ;_ birds 
will be singing their sweet carols, and Nature will be 
putting on her most gorgeous and her most attractive 
robes, and life will be pleasant and men will want to 
stay. But none of this for you, Jose Maria Martin: the 
flowers will not bloom for you, Jose Maria Martin ; tobacko, 

the birds will not carol for you, Jose Maria Martin ; “Tt is ordered by the authority of this Courte, That 


when these things come to gladden the senses of | no person under the age of twenty one years, nor 
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any other, that hath not already accustomed him- 
selfe to the use thereof, shall take any tobacko, 
untill hee hath brought a certificate under the 
hands of some who are approved for Knowledge 
and skill in phisik, that it is usefull for him, and 
allso, that hee hath received a lycense from the 
courte for the same. And for the regulating of 
those, who either by theire former taking it, have, 
to theire owne apprehensions, made it necessary to 
them, or uppon due advice, are persuaded to the 
use thereof. 

* [t is ordered, That no man within this colonye, 
after the publication hereof, shall take any tobacko, 
publiquely, in the streett, highwayes, or any barne- 
yardes, or uppon training dayes, in any open places, 
under the penalty of six-pence for each offence 
against this order, in any the perticulars thereof, to 
bee paid without gainesaying, uppon conviction, by 
the testimony of one witness, that is without just 
exception, before any one magistrate. And the 
constables in the severall townes, are required to 
make presentment to each perticular courte, of 
such as they doe understand, and can evict to bee 
transgressors of this order.’’ 


FACETIZ. 


‘WiLL your honor permit me to add a few 
words ?” 
“ Certainly, sir, you have a right to sum up.” 


‘* GENTLEMEN Of the jury, the question is so seri- 
ous, sO momentous, so overwhelming in impor- 
tance, that I confess that I am unable to express 
my thoughts.” 

**T should think not,’’ murmured a brother law- 
“he was always noted for his slow train of 


yer ; 
thought.” 


A youNnG man down in Carroll County, Mo., 
who has doubtless heard a case or two tried before 
a country squire and has attended an alliance meet- 
ing, wants to practise law, and has asked the Carroll 
County Circuit Court to grant hima license. His ap- 
plication, which it is asserted is serious, is given be- 
low verbatim. The court examined him, perhaps 
thinking that it had run across a practical joker ; and 
his answers were more ridiculous than his applica- 


tion. He got no license. Among other things he 
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gave the definition of law as “ something that must 
be obeyed.” ‘The application 1s as follows : — 
In the Circuit Court of Carroll County, Missouri, 
July term, 1891. 
To the Hon. JAmes M. Davis, Judge. 
Whereas I, the undersigned, now of sound dispos- 
ing mind; and 
Whereas, I feel disposed to make an application 
for a license to practise as an attorney: therefore | 
am 
Resolved to ask that your honor grant me said 
license, and fail not at your peril. Wherefore de- 
ponent saith not. So help me God and keep me 
steadfast in the faithful performance of same. 
Witness my official hand and seal this 2oth June, 
1891 (eighteen hundred and ninety-one) 
L. A. B—-, 
Late Clerk Special School Election 


THERE was a Civil Justice in one of the lower 
courts of New York City, who during the exist- 
ence of the Stamp Act, of his own motion, dis- 
missed a suit on a verbal lease because the plain- 
tiff had not proved that the lease was stamped 
according to the Act! 


Tue following was a part of a young law- 
yer’s peroration in one of the courts recently: 
** May it please your honor, this is a stupendous 
question. Its decision by you this day will live 
in judicial history long after you and I shall have 
passed from this scene of earthly glory and sublunary 
vanity. When the tower of Pisa shall be forgotten ; 
when Waterloo and Bunker Hill shall grow dim in 
the distant cycles of receding centuries ; when the 
names of Napoleon, Marlborough, and Washington 
are no longer remembered , when the pyramids of 
the Pharaohs shall have crumbled into dust ; when 
the hippopotamus shall cease to inhabit its native 
Nile, — even then your ruling on this demurrer will 
still survive in the antique volumes of legal lore, 
fresh, green, and imperishable. ‘The case, your 
honor, originally concerns the cost of two new 
hats and an umbrella.” 


“ You know that you are not obliged to say any- 
thing that will commit yourself,” said the judge, 
mechanically. 

“‘ Now, honor bright, Judge,’”’ replied the pris- 
oner, “if. I’ll promise to be non-committal, will 
you?” 
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A BRIGHT ten-year-old girl, whose father is 
addicted to amateur photography, attended a trial 
at court, the other day, for the first time. This 
was her account of the judge’s charge: “The 
judge made a long speech to the jury of twelve 
men, and then sent them off into a little dark room 
to develop.” 


A FEMALE witness, in a court in Maine, the other 
day testified somewhat injuriously to the side she 
was supposed to favor. This made the examining 
lawyer mad, and he sharply asked her: “‘ Has not 
Brother So-and-so,” meaning the opposing coun- 
sel, “been talking to you and told you what to 
say?” She replied fully and sharply and in a 
higher key: ‘‘I don’t know whether he is a brother 
to you or not ; he can never be one to me.” 


THE latest volume of Massachusetts Reports 
contains many decisions unfavorable to Judge 
Thompson of the Superior Court. Meeting a 
well-known lawyer, Judge Thompson asked him 
if he had read his new book. 

“No,” replied the lawyer ; “who are the pub- 
lishers ? ”’ 

* Little, Brown, & Co,” said the judge. 

“What is the title of the book?” asked the 
lawyer. 

“Thompson’s Overruled Cases,” was the dry 
response. 

Roscoe CoNKLING came into Charles O’Conor’s 
office one day in a nervous state. 

“You seem to be very much excited, Mr. Conk- 
ling,” said Mr. O’Conor, as Roscoe walked up 
and down the room. 

“Yes, I’m provoked, — I’m provoked,” said 
Mr. Conkling. “I never had a client dissatisfied 
about my fee before.” 

“Well, what ’s the matter?” asked O’Conor. 

“* Why, I defended Gibbons for arson, you know. 
He was convicted, but I did hard work for him. 
I took him to the Superior Court, and he was con- 
victed ; then to the Supreme Court, and the Su- 
preme Court confirmed the judgment and gave 
him ten years. I charged him six hundred dol. 
lars, and Gibbons is grumbling about it, — says 
it is too much. Now, Mr. O’Conor, I ask you, 
was that too much?” 

“Well,” said O’Conor, very deliberately, “ of 





course you did a great deal of work, and six hun- 
dred dollars is not a big fee; but to be frank with 
you, Mr. Conkling, my deliberate opinion is that 
he might have been convicted for less money.” 


NOTES. 


SoME years ago the court-crier at Keene, N. H., 
had the habit of exclaiming quite frequently in 
conversation, “by the way,” with which he often 
prefaced his remarks. When the court opened at 
Keene he began in the usual form to announce. 
the fact with ‘‘ All persons having anything to do be- 
fore the honorable, the Justices of the Court of 
Common Pleas, now sitting at Keene, within and for 
the County of Cheshire, may now drav. near, give 
their attendance, and they shall be heard.”” Here 
the crier dropped into his seat, when the thought 
occurred to him that he had omitted the customary 
invocation, and up he jumped with the startling 
exclamation : ‘‘ By the way, God save the State of 
New Hampshire!” — Mew York Law Fournal. 


SoME years ago, in one of our smaller New 
England cities, there occurred a succession of 
fires, evidently of incendiary origin. They were 
clearly the work of the same hand, and so skilfully 
executed that for a long time no trace could be 
found of their author. Every one was alarmed, 
every one was on the watch, and a large reward 
was Offered for the detection of the “firebug.” 
Private and public buildings were set on fire, the 
churches were not spared, and in no instance 
could a motive be assigned for the act. At last 
an attempt failed, and by the side of the building 
was found a wooden box filled with combustible 
material on which kerosene had been poured. In 
the box was found a St. Paul newspaper. The 
detective employed to work up the case found 
that only one man in the place received this paper, 
a carpenter, a man of good family and irreproach- 
able character, with some property, apparently in- 
offensive, and one of the last persons to be sus- 
pected of crime. In his absence his shop was 
examined, and it was found that the boards of 
which the box had been made had been sawed 
from boards still in the shop, as was shown by 
putting the parts together, when every little vein in 
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the two parts matched, as no pieces if the world 
were hunted over would do if they had not once 
been a part of the same board. It was noticed, 
also, that the nails had been driven into the boards 
with a hammer having a dent on its face, anda 
hammer with this same dent was found in the 
shop. 

‘The man was arrested, and though not a par- 
ticle of direct evidence could be found against 
him, the three circumstances — the St. Paul news- 
paper, the matching of the boards, and the dent in 
the hammer — so impressed the jury, one member 
of which was a carpenter, that he was convicted, 
and was without a doubt guilty, as all, even his 
nearest friends, came to believe. The only expla- 
nation for his crime was that he was a monomaniac 
on the subject of fires ; and he was sentenced to a 
long term of imprisonment, with compassion for the 
man, but to protect the community. It was re- 
garded as an illustration of the remark that cir- 
cumstantial evidence is often more convincing than 
direct ; for in this case the only chance for doubt 
was that another person than the carpenter used 
his shop, which was not for a moment contended 
by his attorney. 


THE meeting of the American Bar Association 
at Boston, on August 26, 27, and 28, brought 
together the largest number of members ever 
gathered at any of these annual reunions. ‘The 
exercises were of unusual interest. President 
Simeon E. Baldwin’s address may well be held 
up as a model for imitation by future presiding 
officers, being brief, concise, and yet thoroughly 
covering the changes which have been effected in 
the laws of the United States and the several 
States during the past year. His remarks regard- 
ing the hasty manner in which legislation is rushed 
through during the last days of Congress furnish 
food for earnest reflection, and should stimulate 
endeavor to reform altogether this objectionable 
feature of our law-making. 

“ Of the 433 pages of legislation,” said Professor 
Baldwin, *‘ which constitutes the work of the last 
session of the Fifty-first Congress, 284 pages are 
covered by the enactments of the closing day and 
139 only are occupied by those of the three 
The opportunities for ‘log 
rolling’ which such a condition of things involves, 
the injustice to the President, on whose attention 
fifty bills are pressed at the same moment, and the 


months preceding. 





ready excuse it offers for evading the responsibility 
for any measure in the shape it finally assumes, 
are obvious. The remedies are obvious, too; but 
there are many and powerful interests opposed to 
their adoption.” 

It appears, then, that over one half of the legis- 
lation of the Fifty-first Congress was matter that 
was just as little authorized by due consideration 
at the hands of the people’s representatives, as 
though it had been thrown upon the President’s 
desk by the man in the moon, and signed by Sinbad 
the Sailor instead of the chief executive, who 
merely glanced at the titles of the bills and signed 
them hurriedly. 

The annual address was delivered by Hon. 
Alfred Russell, of Detroit, his subject being 
“ Avoidable Causes of Delay and Uncertainty in 
our Courts.” In it he earnestly advocated the 
abolition of the jury system in civil cases, and 
his remarks upon this subject will undoubtedly 
give rise to much comment and discussion. The 
address was a most scholarly production, and 
evinced much thought and research. Admirable 
papers were read by Frederick M. Judson, of 
St. Louis, on “ Liberty of Private Contract under 
the Police Power,’ and William B. Hornblower, 
of New York, on “The Legal Status of the 
Indian.” 

Of the reports of the various standing com- 
mittees, that on “ Legal Education and Admission 
to the Bar,” prepared and presented by Prof. 
William G. Hammond, of St. Louis, deserves 
especial mention as a masterly and exhaustive 
treatise upon the subject ; and if the Association 
had done nothing else at this meeting, the pre- 
sentation of this report alone would entitle it to 
recognition as doing able work in the interests 
of the profession. 

The Association voted to bestow gold medals 
upon Lord Selborne and Hon. David Dudley 
Field for their eminent services as law reformers. 

The meeting next year will be held at Saratoga. 


fiecent Deaths. 


Ex-GoveRNOR Paut DILLincuaM, of Waterbury, 
Vt., died on July 27... He was born in Shutesbury, 
Mass., Aug. 10, 1799. His parents were Paul and 
Hannah (Smith) Dillingham. The Dillingham fam- 
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ily trace their origin to John Dillingham, who emi- 
grated from England as a member of the Winthrop 
colony. Governor Dillingham’s father was a farmer 
by occupation, and removed to Vermont in 1804 
and settled in Waterbury. Paul was the seventh 
child of a family of five sons and seven daughters. 
The grandfather of the ex-Governor was a soldier 
in the “ Old French War,” and was slain in the 
conflict prior to Wolfe’s capture of Quebec in 
1759- His father was a patriot soldier in the 
Revolutionary army. 

Young Paul Dillingham attended the common 
school in Waterbury, and in 1818 he entered the 
Washington County Grammar School at Montpe- 
lier. In 1820 he began the study of the law in the 
office of Judge Daniel Carpenter in his adopted 
village. Paul Dillingham was admitted to the 
Washington County Bar in March, 1823, and the 
following year was further admitted to practice in 
the Vermont Supreme Court. He formed a law 
partnership in 1823 with Judge Carpenter, under 
the firm name of Carpenter & Dillingham. The 
firm was dissolved in 1827 by reason of the elec- 
tion of Mr. Carpenter as assistant judge of the 
Washington County Court. From that time until 
within a few years Mr. Dillingham was an active 
legal practitioner in the courts of Vermont. For 
many years he stood at the head of the profession 
in the State, and as a jury advocate he had no 
superior. 

Mr. Dillingham served as town clerk from 1829 
to 1844. He was elected as representative to the 
Legislature in the years 1833, 1834, 1837, 1838, 
and 1839. He was also elected State Attorney in 
1835, 1836, and 1837. He was a member of the 
State Constitutional Convention in 1836. In 1841 
and 1842 he served as Senator in the General As- 
sembly. He was nominated for member of Con- 
gress at the Democratic District Convention in 
1843, and elected at the ensuing election. He 
was the only Democrat in the Vermont delegation 
in Congress, and differed from his colleagues in 
the matter of annexation of Texas as widely as in 
other respects. Congressman Dillingham served 
as a member of the Judiciary Committee and also 
on the Committee on Claims. He was re-elected 
to Congress in 1845 ; he was a member of the State 
Constitutional Convention in 1857, and in 1861 was 
re-elected to the Vermont Senate from Washington 
County. Soon after the outbreak of the Rebellion 
he declared his allegiance to the Republican party. 

57 
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Mr. Dillingham was elected Lieutenant-Gover- 
nor of the State in 1862, 1863, and 1864. The 
Republican State Convention in 1865 nominated 
him for Governor, and he was inaugurated in Oc- 
tober, 1865. 


Mrs. LELIA RoBINsON SAWTELLE died at Am- 
herst, Mass., August to. She entered the Boston 
University Law School in 1878. Two young 
women had previously matriculated there, but left 
before graduating. Miss Robinson took her de- 
gree cum Jaude in 1881, graduating fourth in rank 
in a class of thirty-odd members, the first woman 
in New England upon whom the degree of Bache- 
lor of Laws was ever bestowed. In the fall of that 
year Miss Robinson applied for admission to the 
bar and the court. Chief-Justice Gray, now of the 
United States Supreme Court, asked to have the 
point argued, and requested the Bar Association 
to contest the application. The late ex-Attorney- 
General C. R. Train presented an able brief pre- 
pared by Miss Robinson, which was resisted by, 
two eminent members of the bar, with the result 
that the application was dismissed. Unable to get 
into any law office as, student or clerk, Miss Robin- 
son opened an office for advice and such law work 
as her law school diploma permitted her to take. 
A month later Hon. John Hopkins of Millbury of- 
fered a bill to the Legislature admitting women to 
the bar on the same terms as men. There was a 
hearing before the Joint Judiciary Committee, at 
which Miss Robinson appeared. The committee 
reported unanimously in favor of the bill, and it 
was passed unanimously. In June of 1882, after 
passing the bar examination, Miss Robinson was 
admitted to practice. She continued in active 
practice in Boston until 1884, when she went 
to Seattle, Wash., where she engaged in court 
work. In April, 1890, she married Eli A. Sawtelle, 
of Boston. During her wedding journey Mrs. Saw- 
telle was admitted to the bar of the Supreme Court 
of the United States. She was the author of two 
books, — “ Law Made Easy,” “ Law of Husband 
and Wife,”— and was one of the two women in 
America who have thus compiled books upon the 
law. 


Jupce Hamitton Barctay Srapies died at his 
home in Milford, Mass., August 22. He was born 
in Mendon, Worcester County, Feb. 14, 1829. He 
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attended the academy at Worcester, and then went 
to’ Brown University, where he was graduated in 
1851; he studied law with the late Chief-Justice 
Ames of Providence, R. I., and with the late Peter 
C. Bacon of Worcester, where he was admitted 
to the bar in 1854. He began practice in Mil- 
ford, in partnership with the late Gen. A. B. Under- 
wood, and subsequently was in company with Judge 
Charles A. Dewey and others. In 1869 he removed 
to Worcester, and formed a partnership with Frank 
P. Goulding, which was continued until Mr. Staples 
was appointed a justice of the Superior Court in 
1881. He had previously served as district attor- 
ney for eight years. Judge Staples was a typical 
New Englander, serious and thorough in what he 
undertook, and interested in all local movements 
that looked to the good of society. He had schol- 
arly tastes, and was prominent in the American 
Antiquarian Society, to whose proceedings he con- 
tributed many valuable papers. The degree of 
LL.D. was given him by his Alma Mater in 1884. 


REVIEWS. 


THe AmeriIcAN Law Review for July-August 
contains the usual amount of good solid reading. 
David Dudley Field contributes an interesting 
article on “ Law Reform in the United States: 
Its Influence Abroad.” Charles R. Pence dis- 
cusses “The Construction of the Fourteenth 
Amendment.” Irving Browne writes on ‘“ Wife- 
Beating and Imprisonment ;”” and Lucius W. Hoyt 
on “ Liability for Losses and Injuries to Pas- 
sengers in Sleeping-Cars.” Robert L. Fowler con- 
tributes a paper on “The State and Private Cor- 
porations ;” and William L. Hodge has an inter- 
esting article on “ Municipal Ordinances for the 
Regulation of Occupations by Means of Licenses.” 


THE JuripicaL Review for July is filled with in- 
teresting matter, and this journal is certainly one of 
the most readable publications which come to us 
from the other side of the water. The contents 
of this number include “ The Archives of the High 
Court of Justiciary,” I., by Charles Scott ; “Lynch,” 
by N. J. D. Kennedy ; “ The French Bar,” I., by G. 
W. Wilton ; “ A Forgotten Chapter in the History 
of the Law,” by George Law; “The Adminis- 
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tration of Justice in the Levant,” by Démétriadés. 
An admirable portrait of Prof. Alphonse Rivier, 
Professor of International Law in the University 
of Brussels, is given as a frontispiece. 


“THE WEEKLY BULLEIIN” is the name of a 
new venture just started in Boston. It is designed 
to furnish an index of the principal contents of the 
periodical press, and will prove invaluable to the 
reading public, and especially to those engaged in 
literary pursuits. The editor is Benjamin R. 
Tucker, whose name is sufficient guarantee that 
the work will be well and efficiently done. We 
wish the new publication every success. 


“A Daughter’s Heart,” by Mrs. H. Lovett 
Cameron, constitutes the complete novel in Lip- 
PINCOTT’S MAGAZINE for August. The other con- 
tents are ‘Thoreau and his Biographers,” by 
Samuel Arthur Jones ; ‘‘ A Damascus Blade,” by 
Clinton Scollard; “Walt Whitman’s Birthday,” 
by Horace L. Traubel; “At a Poet’s Funeral,” 
by Anne Reeve Aldrich; “My Adventure with 
Edgar Allan Poe,” by Julian Hawthorne; “A 
Plea for Patriotism,” by Mary Elizabeth Blake ; 
“‘ Re-roasted Chestnuts,” by George Grantham 
Bain ; “‘ The Slav and the Indian Empire,” by Clar- 
ence Bloomfield Moore ; ‘‘ Walt Whitman’s Last, 
— Good-bye, my Fancy,” by Walt Whitman ; 
“With the Wits” ( illustrated by leading artists). 


HaRPER’s MAGAZINE for August opens with a 
remarkably interesting paper on “ New Zealand,” 
by Prof. George M. Grant, which is_ fully 
illustrated. J. H. Rosny contributes a striking 
article on the “ Nihilists in Paris,” with portraits 
and graphic illustrations. Montgomery Schuyler, 
in the opening paper of a series of “Glimpses of 
Western Architecture,” describes some of the 
monumental buildings of Chicago and the peculiar 
features of their construction. ‘This paper is also 
amply illustrated. Ecclesiastical London in the 
times of the Plantagenets is the subject of Walter 
Besant’s third article on London. More than 
twenty illustrations are given of interesting remains 
still existing of Plantagenet London. ‘The unique 


and attractive series of papers on ‘“ Some American 
Riders,” by Col. T. A. Dodge, is concluded. 
Prof. W. G. Blaikie, of Edinburgh, contributes 
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an interesting paper on “ Lord Byron’s Early 
School Days.” Dr. Andrew Wilson, F. R. S. E., 
discusses the troublesome biological question, 
‘* What is Inheritance?” John W. Clampitt gives 
a stirring account of the work of “ The Vigilantes 
in California, Idaho, and Montana.” ‘The fiction 
of the number includes the continuation of W. D. 
Howells’s story, “ An Imperative Duty,” and of 
George Du Maurier’s “ Peter Ibbetson ;”’ a short 
sketch entitled “ Luck,” by Mark ‘Twain; and 
“Zan Zoo,” by George Heath. 


THE ATLANTIC Monruty for August has two no- 
table features besides the serial stories by Mrs. 
Catherwood and Mr. Stockton. Henry James con- 
tributes an admirable short story entitled “The 
Marriages,” and Mr. John C. Ropes has an ex- 
cellent paper on General Sherman. Edith M. 
Thomas contributes “‘ Notes from the Wild Gar- 
den;”’ and Olive Thorne Miller, “ Two Little Drum- 
mers.” Miss Harriet Waters Preston and Miss 
Louise Dodge, under the title of “A Disputed 
Correspondence,” discuss the letters which are 
said to have passed between Seneca and the Apos- 
tle Paul; Wendell P. Garrison has a political 
article of real value on the “ Reform of the United 
States Senate ;” Agnes Repplier contributes a bright 
paper on “The Oppression of Notes ;” and W. D. 
McCrackan describes effectively “Six Centuries 
of Self-Government” in Switzerland. 


ScRIBNER’S MaAGazine for August is a “ Fiction 
Number,” and contains five complete short stories 
by Thomas Nelson Page, T. R. Sullivan, A. A. 
Hayes, Annie Eliot, and John J. a’Becket. Four 
of the stories are illustrated, each by an artist 
chosen for his skill in delineating the special 
characters and incidents which are the features 
of the tale. This number also contains a long 
opening instalment of the new serial, “ The 
Wrecker,” by Robert . Louis Stevenson and 
Lloyd Osbourne. The action of the story takes 
place, for the most part, in San Francisco, and in 
the ‘South Sea Islands, among which the authors 
have been cruising for several years. This instal- 
ment and each of the following will contain a single 
full-page illustration by William Hole, who illus- 
trated “The Master of Ballantrae.” In addition to 
the abundant and entertaining fiction, this number 
contains another article in the Great Street series, 





— “ Piccadilly,’ by Andrew Lang, with many 
characteristic illustrations. There is also a final 
article by Prof. John H. Wigmore, on “Par- 
liamentary Days in Japan,” with a view of the 
parliament buildings recently burned, and a mod- 
ern Japanese political caricature. 


THE F. H. Thomas Law Book Co., of St. 
Louis, have published an amusing poetical satire 
on trial by jury, entitled a “ Diagram of a Modern 
Law Suit.” The author is George W. Bailey, of the 
St. Louis Bar. This little satire contains much 
poetry and more truth, and furnishes not only 
amusement, but considerable food for reflection to 
the reader. 


THE August ARENA is brilliant and unique, and 
women contributors furnish an interesting array of 
contents. Miss Amelia B. Edwards writes in a 
charming manner of her home life; Miss Will 
Allen Dromgoole contributes a semi-historical 
story, entitled “ Old Hickory’s Ball ;”” Mme. Blaze 
de Bury discusses the “Unity of Germany.” 
Elizabeth Cady Stanton has a thoughtful article, 
“Where shall Lasting Progress begin?’ Prof. 
Mary L. Dickinson writes on “ Individuality in 
Education ;” Sara A. Underwood relates some 
“Psychic Experiences ;” Helen Campbell de- 
scribes the “ Working-Women of To-day ;”’ and 
Florence Kelley Wischnewetzky discusses the 
problem of Education and Crime in New York. 


THE August CosMopo.iraN lavishes a profusion 
of illustrations upon its readers, every number of 
its contents being accompanied by artistic pictures. 
The notable article of the issué is the first part of 
Amélie Rivés’s new novel, “ According to St. John.” 
The other contents are “The Ducal Town of 
Uzés,”’ by Thomas A. Janvier ; ‘ Placer-Mining,” 
by Joseph P. Reed; “ Dissected Emotions,” by 
John B. Roberts; “The Dukeries,” by C. S. 
Pelham-Clinton ; “ The Court-Jesters of England,” 
by Esther Singleton ; “The Woman’s Press Club 
of New York,” by Fannie Aymar Mathews ; 
“The Johns Hopkins University,” by Daniel Coit 
Gilman; “ Pictorial Journalism,” by Valerian 
Gribayedoff ; “A Romance of an Hour,” by John 
sowles ; “Gambling in High Life,” by Adam 
Badeau ; “ Prince Bismarck,’” by Murat Halstead. 
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THE contents of the August CENTURY are as 
follows : “ Portraits of the Emperor and Empress 
of Germany ” (frontispieces) ; ‘‘ The German Em- 
.peror” (illustrated), by Poultney Bigelow ; 
“Thou reignest still,” by Louise Chandler Moul- 
ton; “Thumb-nail Sketches” (illustrated), by 
George Wharton Edwards ; “ A Common Story,” 


by Wolcott Balestier ; “Two Kings,” by William | 


interpolations made by themselves. The rearrange- 
ment has been made in a way that seemed most in 
harmony with the views of the author,.and the gen- 
eral plan of the work, as it at present stands, is as 
follows: In the first volume are given the general 


| principles which govern the rules of compensation in 


H. Hayne; “On the Study of Tennyson,” by | 
Henry Van Dyke; “The Squirrel Inn,” IV. (il- | 


lustrated ), by Frank R. Stockton; “The Press 


as a News-Gatherer,” by William Henry Smith: | 


“The Eleventh-Hour Laborer,” by L. Gray 
Noble ; “Life on the South Shoal Lightship” 
(illustrated ), by Gustav Kobbé; “ Play in Pro- 
vence,” by Joseph Pennell ; “ Alone we come into 


the world,” by Stuart Sterne ; “The Little Re- | 


nault” (illustrated), by Mary Hartwell Catherwood ; 
‘On Elkhorn,” by Robert Burns Wilson ; “ Our 
Summer Migration: A Social Study,” by Edward 
Hungerford ; “Le Crépuscule” (from a Paint- 
ing by Alexander Harrison) ; “Cape Horn and 
Co-operative Mining in ’49” (illustrated ), by Wil- 
lard B. Farwell ; “Gray Rocks and Grayer Sea,” 
by Charles G. D. Roberts ; ‘The White Crown,” 
by Herbert D. Ward ; “ The Faith Doctor,” VIL. 
by Edward Eggleston ; ‘* The Clown and the Mis- 
sionary,” by Viola Roseboro’. 


BOOK NOTICES. 


A TREATISE ON THE MEASURE OF DAMAGES; or 
An Inquiry into the Principles which govern the 
Amount of Pecuniary Compensation awarded by 
Courts of Justice. By ‘THEODORE SEDGWICK. 
Eighth edition. Revised, rearranged, and en- 
larged by Arthur G. Sedgwick and Joseph H. 
Beale, Jr. Baker, Voorhis & Co., New York, 
1891. 3 vols. Law Sheep. $18.00 met. 


This excellent and exhaustive treatise on the Law 
of Damages has been so long known and so fully 
appreciated by the profession that it is not surprising 
that an eighth edition has been found necessary to 
meet the demands for the work. It is eleven years 
since the previous edition was issued, and the pres- 
ent revisers have found a vast amount of accumulated 
material, the embodiment of which in this new edition 
has extended the work to three volumes. They have 
also entirely reconstructed the arrangement of the 
subject, preserving, however, so far as possible, the 
original text. and clearly indicating any additions or 








all cases. The second volume embraces all the par- 
ticular classes of personal actions and actions relat- 
ing to personal property, whether sounding in contract 
or tort. The third volume treats of real property re- 
coupment, statutory damages, pleading practice, evi- 
dence, special damages, and the relations of court 
and jury. 

The work of revision has been accomplished in a 
most admirable manner by Mr. Sedgwick and Mr. 
Beale. In fact, they have given to the profession a 
substantially new book, and at the same time have 
preserved the integrity of the author’s work. In its 
present form the value of the treatise is greatly en- 
hanced, and will, we predict, be more popular with 
the profession than ever. It is undoubtedly the most 
complete and satisfactory work on the subject yet 
published. 


NEGLIGENCE OF IMPOSED DUTIES, PERSONAL. By 
Charles A. Ray, LLD. The Lawyers Co- 
operative Publishing Company, Rochester, 
N. Y. 1891. Lawsheep. $6.50 met. 


This volume is the first of a series of text-books 
upon the subject of Negligence of Imposed Duties, 
and will be followed by works on ‘“ Carriers” and 
“Agency,” written by the same eminent author. 
Judge Ray, from his long experience on the bench 
of the Supreme Court of Indiana, is eminently fitted 
for the task he has undertaken, and in the present 
volume has given the profession a carefully prepared 
and exhaustive treatise upon the subject of imposed 
personal duties. If the succeeding works evince the 
same thorough research which marks the volume 
before us, the series will prove of great value to every 
practising lawyer. 


THE AMERICAN STaTE Reports. Vol. XIX., con- 
taining the cases of general value and authority 
decided in the Courts of Last Resort of the 
several States. Selected, reported, and anno- 
tated by A.C. Freeman. The Bancroft Whitney 
Company, San Francisco, 1891. $4.00 wef. 


Mr. Freeman is an indefatigable worker, and it is 
astonishing that he is able to maintain the standard 
of excellence which characterizes everything which 
comes from his pen. This present volume of the State 
Reports is in every way the equal of its predecessors. 
The selections are admirable, and the annotations 
contain a vast amount of legal treasure 
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